March 26, 2001





Gordon Clarke


DBA iMEDIA Builders, iciMedia


17477 Kangaroo Court


Grass Valley, CA   95949   USA


1-800-758-DISC 


(FAX) 530-272-6649





Dear Mr. Clarke, et al,





	On March 19, 2001 Gordon Clarke / iMEDIA Builders sent twenty-five unsolicited commercial electronic mail messages advertising its goods and services to mail servers owned and operated by Hypertouch Inc.  Those servers are located in the state of California. As is clearly posted in Hypertouch's policy given both on its websites and in its mail servers' SMTP banners and as is specified by California Business and Professions Code 17538.45, such activity is prohibited. Indeed our mail servers' SMTP logs recorded in detail each time the 'NO UCE' notice was sent to your machines and the subsequent continued sending of another of your unsolicited messages.  


	Hypertouch first contacted you after these messages were sent because "it seemed appropriate to write and ask for clarification on your new marketing and email policies." Yet when I asked for specifics about what actions had "been taken to prevent Gordon Clarke or anyone else at iMEDIA Builders from using unsolicted[sic] bulk email," Hypertouch was informed only that what was "done and why is a private matter."  Furthermore, it was made clear that in iMEDIA Builders' view its "direct email marketing" efforts complied with the law.  


	It is well known and widely accepted that people who engage in the sending of unsolicited commercial email very commonly make false assurances that they 'will NEVER do this type of mailing again.'  Though you have been told that your answer of "'is a private matter' obviously is incredibly conveniently vague and clearly unacceptable," further clarification or concrete information has not been offered.  It is apparent that I must move to a more formal handling of the incident. 


	Your behavior has cost Hypertouch Inc. time, money and resources. California Business and Professions Code 17538.45 provides relief from such network abuse:


"In addition to any other action available under law, any electronic mail service provider whose policy on unsolicited electronic mail advertisements is violated as provided in this section may bring a civil action to recover the actual monetary loss suffered by that provider by reason of that violation, or liquidated damages of fifty dollars ($50) for each electronic mail message initiated or delivered in violation of this section, up to a maximum of twenty-five thousand dollars ($25,000) per day, whichever amount is greater."


Hypertouch Inc. could initiate and would win a claim file in Small Claims Court in San Mateo county for $1250, plus court cost and fees.  However, I believe both sides would benefit from resolving this outside the court. Therefore as a compromise, I will consider this matter closed upon the payment of $925 to Hypertouch Inc. by April 6, 2001. If a payment for the full amount of $925 is not received by that date, I will file promptly in the Small Claims Court of San Mateo County.





Sincerely,











J. Joseph Wagner








James Joseph Wagner, President


Hypertouchâ Inc.                      


235 Belmont Ave


Redwood City, CA 94061


Voice/FAX: (650) 367 - 6664


 


