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	Steven R. Blackburn

State Bar No. 154797
Joseph D. Miller

State Bar No. 109032
Leslie J. Mann


State Bar No. 95467

Matthew A. Goodin

State Bar No. 169674

EPSTEIN BECKER & GREEN, PC
One California Street, 26th Floor
San Francisco, California 94111-5427
Telephone:
415.398.3500
Facsimile:
415.398.0955

Daniel G. Cohen, Esq.

PILCHAK COHEN & TICE, PC

30500 Northwestern Highway, Suite 200

Farmington Hills, Michigan 48334

Telephone:
248.626.7300

Facsimile:
248.626.7305

Attorneys for Defendant

PERRY JOHNSON, INC.


SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN MATEO

UNLIMITED JURISDICTION

	HYPERTOUCH, INC., a California corporation, individually, and on behalf of all others similarly situated,


	
	CASE NO.  418600

CLASS ACTION

JOINT STIPULATION OF SETTLEMENT AND RELEASE BETWEEN PLAINTIFF HYPERTOUCH, INC, THE CLASS AND DEFENDANTS PERRY JOHNSON, INC AND PERRY JOHNSON REGISTRARS, INC. 

Date:
August 25, 2006

Time:
10:00 a.m.

Dept.
10 

	
	Plaintiffs,


	
	

	
v.
	
	

	PERRY JOHNSON, INC., a Michigan corporation, PERRY JOHNSON REGISTRARS, INC., a Michigan corporation, and DOES 1 through 100,


	
	

	
	Defendants.


	
	


IT IS HEREBY STIPULATED by and between HYPERTOUCH, INC., on behalf of itself and all others similarly situated, as defined more precisely below, and Perry Johnson, Inc.

I. CONDITIONAL NATURE OF STIPULATION

This Stipulation (“Stipulation”) is made for the sole purpose of attempting to consummate settlement of this matter on a class-wide basis.  The Stipulation and the settlement it evidences is made in compromise of disputed claims.  Because this is a class action, this settlement must receive preliminary and final approval by the Court.  Accordingly, the parties enter into this Stipulation on a conditional basis.  In the event the Court does not execute and file the Order of Final Approval or Order Determining Good Faith of the Settlement, or in the event that any such Order of Final Approval or Order Determining Good Faith does not become final for any reason, or is modified in any material respect, or in the event that the Effective Settlement Date, as defined herein, does not occur, this Stipulation shall be deemed null and void ab initio and shall be of no force or effect whatsoever and shall not be referred to or utilized for any purpose whatsoever.

A. Definitions

The following terms as used in this Agreement shall have the following definitions:

1. The “Action” shall mean the matter, captioned “HYPERTOUCH, INC., a California corporation, individually, and on behalf of all others similarly situated v. Perry Johnson, Inc., a Michigan corporation, Perry Johnson Registrars, Inc, a Michigan corporation and DOES 1 through 100” filed on October 9, 2001, San Mateo Superior Court Case No. 418600.

2. “Agreement” shall mean this Stipulation and Release of Class Action Claims.

3. “Proof of Claim” shall mean the Settlement Award Proof of Claim and Release to be prepared by the Claims Administrator (in the form attached hereto as Exhibit 1).

4. “Claims Administrator” shall mean CPT Group, Inc., Bankruptcy & Class Action Case Administration, 16630 Aston Street, Irvine CA 92606, office: 800-542-0900, fax: (949) 852-9340 or such other entity upon whom the parties mutually agree, shall be retained to serve as Claims Administrator.

5. “Class Representative” shall mean Plaintiff HYPERTOUCH, INC. individually and on behalf of all others similarly situated.

6. “Class Members” or “The Class” shall mean “All persons or business entities, corporate or otherwise who received unsolicited facsimiles advertisements in violation of the Telephone Consumer Protection Act (TCPA), 47 U.S.C. § 227(b)(1)(C) or 47 C.F.R. § 64.1200(a) from October 9, 1997 through the effective settlement date as that term is defined below.

7. “Class Counsel” shall mean John L. Fallat, Esq. or the Law Offices of John L. Fallat.

8. “Effective Settlement Date” as defined herein is a condition to performance of Perry Johnson, Inc.’s obligations under this Agreement.  Those obligations are conditioned on: (1) the execution and filing by the Court of the Order of Preliminary Approval of the Settlement, (2) the execution and filing by the Court of the Order of the Final Approval and Order Determining Good Faith of the Settlement and Entry of Judgment accordingly; and (3) said Orders and Judgment becoming final, which shall occur on the first date of any of the following, which date shall constitute the Effective Settlement Date:  (a) the failure of any person with standing to file objection to the Settlement or otherwise object to the Settlement and prevail at or before the Fairness and Good Faith Determination hearing; (b) expiration of all potential appeal and writ periods without an appeal or other request for writ review that may be filed; (c) final affirmation of any and all orders issuing out of any and all timely appeal or writ review proceedings, or final dismissal or denial of any and all such appeals or writ proceedings; or (d) final disposition of any supplemental or subsequent proceedings resulting from any appeal or writ proceeding.  Unless and until the Effective Settlement Date occurs, Perry Johnson, Inc. shall have no obligation to perform under this Agreement.  In the event the Effective Settlement Date does not occur, the parties agree that the date by which the litigation must be brought to trial is April 9, 2007.

9. “Fairness and Good Faith Determination Hearing” means a hearing set by the Court for the purpose of determining the fairness, adequacy and reasonableness of the Settlement pursuant to class action procedures and requirements and the good faith of the Settlement pursuant to California Code of Civil Procedure section 877.6.

10.  “Judgment” means a Judgment on Order of Final Approval of Settlement to be executed and filed by the Court.

11. “Notice of Pendency and Settlement of Class Action” means the Notice of Pendency and Settlement of Class Action Settlement Hearing and Proof of Claim, to be prepared by the Claims Administrator (in the form attached hereto as Exhibit 2).

12. The “Objection/Exclusion Date” shall be a date no later than thirty (30) days after the date the Notice of Pendency and Settlement of Class Action is first mailed.

13. “Released Claims” means all claims of the Class Members and their successors or assigns against the Released Parties in any way related to the subject matter of this action, including but not limited to any and all claims asserted at any time in this action or which could have been asserted therein on any theory whatsoever whether for economic or non-economic damages, punitive damages, wages, penalties, restitution, tort, contract, penalties, injunctive or declaratory relief, attorney fees, costs, or other monies or remedies arising out of, relating to, or in connection with any common law or statutory claims that Perry Johnson, Inc. provided unsolicited advertisements by facsimile transmission in violation of the TCPA and California Business & Professions Code § 17200.

14. “Released Parties” shall mean Perry Johnson, Inc., the corporation and Perry Johnson, Manuel Carrillo, Terry Boboige, Gene Holappa, in their individual and representative capacity as well as all of Perry Johnson, Inc.’s past, present and future officers, directors, shareholders, employees, agents, principals, representatives, accountants, auditors, and consultants, and their respective successors, including Perry Johnson Registrars, Inc. and predecessors in interest, subsidiaries, affiliates, parents, divisions, insurers and attorneys.

15. “Settlement Class Members” means all Class Members who submit a Proof of Claim that is approved for payment under the terms of this Stipulation.

B. Benefits of Settlement to Class Members

The Action was originally filed in the San Mateo County Superior Court on October 9, 2001.  After significant discovery and motion practice, the parties agreed to enter into private mediation to resolve the claims.  On July 21, 2006, the parties reached this settlement under the auspices of independent mediator, the Hon. Robert Dossee, Ret.  Plaintiff and Class Counsel recognize the expense and length of continued proceedings necessary to continue the litigation against Perry Johnson, Inc. through trial and through any possible appeals.  Plaintiff and Class Counsel have also taken into account the uncertainty and risk of the outcome of further litigation, and the difficulties and delays inherent in such litigation.  Plaintiff and Class Counsel are also aware of the burdens of proof necessary to establish liability for the claims asserted in the Action, Perry Johnson, Inc.’s defenses thereto, and the difficulties in establishing damages for the Class.  Plaintiff and Class Counsel have also taken into account the extensive Settlement negotiations conducted by the parties.  Based on the foregoing, Class Counsel and Plaintiff have determined that the Settlement set forth in this Agreement is a fair, adequate and reasonable settlement, and is in the best interests of the Class.

C. Perry Johnson, Inc.’s Denial of Wrongdoing

Perry Johnson, Inc. contends that all the facsimile transmissions that it sent were in accordance with applicable law.  Perry Johnson, Inc. denies and continues to deny all the claims and contentions alleged by the Class made in the Action, denies any wrongdoing or legal liability arising out of any of the facts or conduct alleged in the Action, and believes that it has valid defenses to the Class Members’ claims.  Neither this Agreement, nor any document referred to or contemplated herein, nor any action taken to carry out this Agreement, may be construed as, or may be used as an admission, concession or indication by or against Perry Johnson, Inc. of any fault, wrongdoing or liability whatsoever.

D. Inadmissibility of Settlement Agreement

Neither the Stipulation nor the Settlement contained therein, nor any act performed or document executed pursuant to or in furtherance of the Stipulation or the Settlement: (a) is or may be deemed to be or may be used as an admission of, or evidence of, the validity of any Released Claim, or of any wrongdoing or liability of Perry Johnson, Inc.; or (b) is or may be deemed to be or may be used as an admission of, or evidence of, any fault or omission by Perry Johnson, Inc. in any civil, criminal or administrative proceeding in any court, administrative agency or other tribunal.  Released Parties may file the Stipulation or the Judgment in any action that may be brought against it in order to support a defense or counterclaim based on res judicata, collateral estoppel, release, good faith settlement, judgment, bar or reduction or any other theory of claim preclusion or issue preclusion or similar defense or counterclaim.

II. TERMS OF SETTLEMENT

A. Mutual Release 

As of the Effective Settlement Date, the Class Members, including Hypertouch, Inc. and James Joseph Wagner, the individual, shall conclusively be deemed to have given a full general release of the Released Claims against the Released Parties.  As of the Effective Settlement Date, the Released Parties shall conclusively be deemed to have given a full general release of any and all claims against James Joseph Wagner, the individual and Hypertouch, Inc. and all of Hypertouch, Inc.’s past, present and future officers, directors, shareholders, employees, agents, principals, representatives, accountants, auditors, attorneys and consultants, and their respective successors.

With respect to the Released Claims, upon the Effective Settlement Date, the Class Members, James Joseph Wagner and Released Parties shall be deemed to have, and by operation of the Judgment shall have, expressly waived and relinquished, to the fullest extent permitted by law, the provisions, rights and benefits of section 1542 of the California Civil Code, or any other similar provision under federal or state law.  Section 1542 provides:

“A general release does not extend to claims which the creditor does not know or suspect to exist in his favor at the time of executing the release, which if known by him or her must have materially affected his or her settlement with the debtor.”


The Class Members, James Joseph Wagner and Released Parties may discover facts in addition to or different from those they now know or believe to be true with respect to the subject matter of the Released Claims, but upon the Effective Settlement Date, shall be deemed to have, and by operation of the Judgment shall have, fully, finally, and forever settled and released any and all of the Released Claims, whether known or unknown, suspected or unsuspected, contingent or non-contingent, which now exist, or heretofore have existed, upon any theory of law or equity now existing or coming into existence in the future, including, but not limited to, conduct that is negligent, intentional, with or without malice, or a breach of any duty, law or rule, without regard to the subsequent discovery or existence of such different or additional facts.

The Class Members shall be barred by this Agreement from making a claim against any of the Released Parties that is in any way related to the Released Claims.  The Settlement Award shall be paid to Settlement Class Members specifically in exchange for the release of the Released Parties from the Released Claims.

B. Settlement Amount

The Gross Settlement Amount to be paid by Perry Johnson, Inc. (“GSA”) shall be equal to and no more than $386,000 (Three Hundred Eighty Six Thousand Dollars and No Cents).  That sum shall be allocated as follows, subject to the approval of the Court:

1. Up to $53,500.00 (Fifty Three Thousand Five Hundred Dollars and No Cents) in administrative fees and related costs shall be paid from the GSA.  Administrative costs include the Claims Administrator’s fees for services and all costs related to notifying the class, and attorneys known to have litigation pending against Perry Johnson, Inc. alleging violation of the TCPA, issuing one Press Release announcing the settlement of the action, maintaining one website with the Notice of Pendency and Settlement of Class Action and Proof of Claim for a two month period on “JunkFaxLawsuit.com” and administering, processing and paying the claims of the class.  In no event will Perry Johnson, Inc. or any other released party be responsible to pay more than $53,500 in administrative costs.  If the administrative costs are less than $53,500.00, then the difference shall be included in the Class Counsel Fee Amount distributed to the Class Counsel pursuant to this Agreement.

2. $62,700 (Sixty Two Thousand Seven Hundred Dollars and No Cents) shall be paid to Class Counsel and/or Hypertouch for court and other litigation costs which shall be paid from the GSA.

3. $270,300 (Two Hundred Seventy Thousand Three Hundred Dollars and No Cents) shall be paid from the GSA to Class Counsel as attorneys’ fees and/or costs and also to cover any other administrative costs for this settlement once approved by the Superior Court over and above the $53,500.00 amount allocated in paragraph B.1.  Class Counsel reserves the right to reject the Settlement Agreement if that amount exceeds $5,000.00.  Hypertouch reserves the right to reject the Settlement Agreement if it is not fully reimbursed for or is responsible for any costs or fees to any party hereto or its respective attorneys in connection with the action or the settlement.

4. Each Class Member who returns a valid Proof of Claim as defined herein shall receive a coupon representing a 25% credit toward any Perry Johnson, Inc. product or service.  Each coupon has a total retail value of up to $424.75 depending upon the product or service purchased.  Based on a potential class membership of no fewer than 108,000 members, the gross value of these coupons is potentially worth no less than $45,873,000 (Forty Five Million, Eight Hundred Seventy Three Thousand Dollars).  Each coupon shall remain valid for two years from the date of mailing of the coupons to the Settlement Class Members and shall be fully transferable, including for example by sale to third parties via eBay.

The maximum amount of cash that Perry Johnson, Inc. will be required to pay under this Settlement (including the Administrative Fees and Costs, Court Costs and Attorneys’ Fees) is $383,800 (Three Hundred Eighty Three Thousand Eight Hundred Dollars).

C. Attorneys’ Fees and Court Costs

Class Counsel shall be paid attorneys’ fees and/or costs and litigation costs of $270,300.00 (Two Hundred Seventy Thousand Three Hundred Dollars and No Cents), for attorneys’ fees and other miscellaneous costs, expenses or fees paid by or advanced for Hypertouch, and court and litigation costs of $62,700.00 (Sixty Two Thousand Seven Hundred and No Cents) subject to Court approval.  These attorneys’ fees and costs constitute less than one percent (1%) of the total amount paid under the terms of the Settlement by Perry Johnson, Inc. and represent the entirety of Class Counsel’s recoverable attorneys’ fees and court costs incurred in this action.  Perry Johnson, Inc. shall have no responsibility for any payment of attorneys’ fees and costs to Class Counsel over and above what is stated in this Agreement.  Class Counsel will not petition the Court for, or accept, any additional payments for attorneys’ fees, costs or interest, and the fees amount shall be for all claims for attorneys’ fees and costs past, present and future incurred in the Action.  Perry Johnson, Inc. will not oppose any motion for attorneys’ fees and costs by Class Counsel provided that the attorneys’ fees and other miscellaneous costs, expenses or fees paid by or advanced for Hypertouch, Inc., sought by Class Counsel do not exceed $270,300.00 and the claimed costs do not exceed $62,700.  

Perry Johnson, Inc. shall pay Class Counsel’s attorneys’ fees and court costs within ten (10) calendar days after the Effective Settlement Date as that term is defined in Section I.A.8. of this Agreement.

Neither Perry Johnson, Inc. nor any other released party shall be liable to any other attorney or law firm other than Class Counsel for any attorneys’ fees, expenses and/or costs related to this action beyond those identified in Section II.B. & C. (2 & 3) of this Agreement which Hypertouch, Inc. or any other Class Member may claim.

D. Operation and Distribution of the Settlement Award

1. The Claims Administrator referenced below shall have the authority and obligation to distribute the Award in accordance with the methodology set out in this Agreement and orders of the Court.

2. The Settlement Class Members shall be solely responsible for paying all tax obligations, if any, arising from Payments to the Settlement Class Members in accordance with applicable law.  

E. No Liability for Operation or Distribution of Settlement Award

Neither Perry Johnson, Inc. nor Perry Johnson, Inc.’s counsel, Hypertouch, Inc., the Class, Class Counsel nor the Claims Administrator shall be liable for determining, administrating, or distributing claims.  Furthermore, neither Perry Johnson, Inc., its counsel, Hypertouch, Inc., nor Class Counsel shall be liable for paying or withholding of taxes, if any, incurred in connection with this Agreement.

F. Injunctive Relief
The injunction currently in effect precluding Perry Johnson, Inc.’s transmission of facsimiles shall remain in effect for all Released Parties for one year from the Effective Settlement Date.

G. Declarations

Perry Johnson, Inc. shall provide a Declaration regarding its current financial status.  Perry Johnson, Inc.’s counsel shall provide a Declaration authenticating Perry Johnson, Inc.’s insurer’s reservation of rights.

H. Other Litigation

No other litigation involving any of these parties shall have any effect on this Settlement Agreement.

III. SETTLEMENT PROCEDURES

A. Notice/Approval of Settlement and Settlement Implementation

As part of this Settlement, the Parties agree to the following procedures for obtaining preliminary Court approval of the Settlement, notifying Settlement Class Members, obtaining final Court approval of the Settlement, and processing the Settlement Award:

1. Preliminary Settlement Hearing.  Class Counsel shall request a hearing seeking preliminary approval of the Settlement.  In conjunction with this hearing, Class Counsel will submit this Agreement, which sets forth the terms of this Settlement, and will include proposed forms of all notices and any other documents necessary to implement the Settlement.

Simultaneous with filing this Stipulation (solely for purposes of this Settlement), Class Counsel will request the Court to enter a Preliminary Approval Order, and to set a date for a Settlement Hearing to determine final approval of the Settlement.  The Preliminary Approval Order shall provide for notice of the Settlement and related matters to be sent to Class Members as specified herein.

IV. CLAIMS ADMINISTRATION

A. Claims Administrator

The Claims Administrator shall be responsible for preparing, printing and mailing the Notice of Pendency and Settlement of Class Action as directed by the Court to the Class Members, receiving and reviewing the Proof of Claims submitted by Class Members to determine eligibility for Award as a Settlement Class Member, consulting with counsel for Perry Johnson, Inc. and Class Counsel concerning the validity of the claims, consulting with counsel for Perry Johnson, Inc. and Class Counsel as necessary to keep track of objections/requests for exclusion, assisting in distribution of Award to Settlement Class Members, and for such other tasks as the Parties mutually agree or the Court orders the Claims Administrator to perform.  The Parties and their counsels each represent they do not have any financial interest in the Claims Administrator or otherwise have a relationship with the Claims Administrator that could create a conflict of interest.

B. Class Member Identification

Within thirty (30) calendar days after entry of the Preliminary Approval Order of this Settlement by the Court, the parties through their counsel shall provide to the Claims Administrator CD-ROMs which identify all available telephone numbers of callers to Perry Johnson, Inc.’s Do Not Fax Line (800.803.6330) from May 2001 through October 2003.  The Claims Administrator shall determine the names and addresses associated with those telephone numbers.  That list combined with any other known class members shall constitute the list of Identified Class Members.

C. Notice

1. Within thirty (30) days after receipt of the information from Perry Johnson, Inc. and Class Counsel referred to above, the Claims Administrator shall send a postcard to the Identified Class Members via First Class regular U.S. mail, using the mailing addresses determined by the Claims Administrator forwarded to any forwarding address maintained by the U.S. Postal Service.  The postcard shall be drafted by the parties’ counsel and notify the Identified Class Members of the pending settlement and direct the Class Members to the website to obtain a Proof of Claim.  

2. The Claims Administrator will maintain a list of all returned mail.

3. The parties through their counsel shall provide to the Claims Administrator a list of each attorney known to have filed litigation against Perry Johnson, Inc. alleging a violation of the TCPA.  The Claims Administrator shall send a copy of the Notice of Pendency and Settlement of Class Action and Proof of Claim to each identified attorney at the same time the Notice is mailed to Class Members.

4. The Claims Administrator shall issue one Press Release (drafted by the parties’ counsel) announcing the settlement of the action at the same time the Notice is mailed to Class Members.

5. The Claims Administrator shall set up and maintain one website with the Notice of Pendency and Settlement of Class Action and Proof of Claim on “JunkFaxLawsuit.com” for a two month period commencing on the date the Claims Administrator mails the postcard to the Identified Class Members.  The website shall provide the Proof of Claim, in the form attached hereto, with instructions for completion and return by Class Members.

6. Upon completion of these steps by the Claims Administrator, Perry Johnson, Inc. and the Claims Administrator shall be deemed to have satisfied their obligations to provide the Notice of Pendency and Settlement of Class Action and Proof of Claim to the affected Class Members.  In the event the procedures in this section are followed and the intended recipient of a Notice of Pendency and Settlement of Class Action still does not receive the Notice of Pendency and Settlement of Class Action, the intended recipient shall be deemed a Class Member but shall not receive an Award.

D. Procedure for Objecting

The Notice of Pendency and Settlement of Class Action shall provide that only Class Members may object to the Settlement and that Class Members who wish to object to the Settlement must file with the Court and serve on counsel for the Parties a written statement objecting to the Settlement no later than the Objection Exclusion Date.

No Class Member shall be entitled to be heard at the Fairness and Good Faith Determination Hearing (whether individually or through separate counsel) or to object to the Settlement, and no written objections or briefs submitted by any Class Member shall be received or considered by the Court at the Fairness and Good Faith Determination Hearing, unless written notice of the Class Member’s intention to appear at the Fairness and Good Faith Determination Hearing, and copies of any written objections or briefs, have been filed with the Court and served on counsel for the Parties on or before the Objection/Exclusion Deadline Date.  The date of the postmark on the return-mailing envelope shall be the exclusive means used to determine whether an objection and/or intention to appear has been timely submitted.  In the event that the postmark is illegible, the objection and/or intention to appear shall be deemed untimely unless it is received within five (5) calendar days of the Objection/Exclusion Deadline Date.  Class Members who fail to file and serve timely written objections in the manner specified above shall be deemed to have waived any objections and shall be foreclosed from making any objection (whether by appeal or otherwise) to the Settlement.

E. Procedure for Requesting Exclusion

The Notice of Pendency and Settlement of Class Action shall provide that Class Members shall be entitled to exclude themselves by written statement requesting exclusion from the Class (Request for Exclusion) which must be filed with the Court and served on counsel for the Parties on or before the applicable Objection/Exclusion Deadline Date.

To be valid, the Request for Exclusion must contain the name and address (telephone number is optional) of the person or business requesting exclusion must be returned by First Class Mail to the Claims Administrator at a specified address and must be postmarked on or before the Objection/Exclusion Deadline Date.  The date of the postmark on the return-mailing envelope shall be the exclusive means used to determine whether a request for exclusion has been timely submitted.  In the event that the postmark is illegible, the request for exclusion shall be deemed untimely unless it is received within five (5) calendar days of the Objection/Exclusion Deadline date.

Any person who properly opts out of the Class using this procedure will not be entitled to any recovery or Award and will not be bound by the Settlement or have any right to object, appeal or comment thereon.  Any Class Member who fails to submit a valid and timely request for exclusion on or before the Objection/Exclusion Deadline Date shall be bound by all terms of the Settlement and any Judgment entered in this Class Action if the Settlement is approved by the Court, regardless of whether they ineffectively or untimely request exclusion from the Settlement.  No later than fifteen (15) days after the Objection/Exclusion Deadline Date and in any event no later than ten (10) court days before the Settlement Hearing, the Claims Administrator shall provide Perry Johnson, Inc.’s Counsel and Class Counsel with a complete list of all Settling Class Members who have timely requested exclusion from the Class.

F. Perry Johnson, Inc.’s Right to Rescind

If 10% or more of the Class Members opt out of the Settlement Class by submitting valid and timely Requests for Exclusion, Perry Johnson, Inc. shall have the right in its sole discretion to rescind and void the parties’ Settlement prior to final approval by the Court by giving written notice to Class Counsel.

G. No Solicitation of Settlement Objections or Exclusions

The Parties agree to use their best efforts to carry out the terms of this Settlement.  At no time shall any of the Parties or their counsel seek to solicit Class Members to submit written objections to the Settlement or request to be excluded from the Settlement Class, or to appeal from the Court’s Judgment.

H. Final Settlement Approval Hearing and Entry of Judgment

Upon expiration of the Objection/Exclusion Deadline Date, the Parties will request the Court to set a hearing date for the Fairness and Good Faith Determination Hearing.  Upon final approval of the Settlement by the Court at or after the Fairness and Good Faith Determination Hearing, the Parties shall present the Judgment to the Court for its approval and entry.  The Parties agree to cooperate and take all steps reasonable and necessary and appropriate to dismiss this case with prejudice.

I. Procedure for Payment of Settlement Awards

1. Submission of Proof of Claims


Claims Forms must be completed in full to be valid.  All Class Members who have submitted a valid and timely Proof of Claim demonstrating their right to a Settlement Award will be deemed Settlement Class Members and will receive a Settlement Award from the Claims Administrator.  The Proof of Claim shall include instructions on how to submit the form, and shall notify Class Members that the Proof of Claim must be completed, signed and returned by first class U.S. mail no later than forty five (45) days after the date the Proof of Claim was mailed (the “Claim Deadline”) for a Class Member to be eligible to receive any Settlement Award.  (The Proof of Claim to be sent to Class Members at a forwarding address provided by the post office as discussed in Section IV.C above shall be identical to the original Proof of Claim except that it shall notify the Class Members that the Proof of Claim must be returned by first class U.S. mail no later than fifteen (15) days after the date the Proof of Claim was mailed.)  The date of the postmark on the return envelope shall be the exclusive means used to determine whether a Class Member has “timely” returned his/her Proof of Claim on or before the Claim Deadline.  In the event that the postmark is illegible, the Proof of Claim shall be deemed untimely unless it is received within five (5) calendar days of the Claim Deadline.  Proof of Claims that are not timely shall be disregarded.  For purposes of this Agreement, a Proof of Claim shall be deemed “valid” only if:  (1) the Class Member has provided on the Proof of Claim his or her name, or business name and address (telephone number is optional); (2) the Class Member has dated and signed the Proof of Claim and Release thereon; and, (3) the Class Member has declared under penalty of perjury to the best of their recollection that at some time between October 9, 1997 through July 3, 2003, they received a facsimile advertisement from Perry Johnson, Inc. which neither they or if a company, no one at the company had given permission for the advertisement to be sent.

2. Distribution of Settlement Awards.


The Claims Administrator’s determination of eligibility for any Settlement Awards under the terms of this Agreement shall be conclusive, final and binding on all Parties, including all Settlement Class Members.  In no event shall any Award be distributed prior to the Effective Settlement Date.  Within sixty (60) days following receipt of the Claims Administrator’s calculations of the number of coupons to be paid to Settlement Class Members pursuant to this Agreement, Perry Johnson, Inc. shall deliver to the Claims Administrator coupons for each Settlement Class Member.  Administration of the Settlement shall be completed by the Claims Administrator within sixty (60) days following receipt by the Claims Administrator of the coupons from Perry Johnson, Inc.  Administration of the Settlement shall be completed not later than One Hundred and Eighty (180) days after the Effective Settlement Date.

J. Administration Costs

The Parties agree to cooperate in the Settlement administration process and to make all reasonable efforts to control and minimize the costs and expenses incurred in administration of the Settlement.

K. Claims Administrator’s Duties to Apprise and Certify

The Claims Administrator shall keep counsel for the parties apprised of all distributions of Awards and within thirty (30) days of completing that portion of administering the Settlement, the Claims Administrator shall provide written certification of such completion to the Court and counsel for the Class and Perry Johnson, Inc.

L. Privacy of Documents and Information

The Class and Class Counsel agree that they will return to Perry Johnson, Inc.’s counsel all documents and information provided to them by Perry Johnson, Inc. from the commencement of the litigation through Settlement administration, and that none of the documents and information provided to them by Perry Johnson, Inc. shall be used for any purpose other than prosecution of this Class Action.

M. Exhibits and Headings

The terms of this Agreement include the terms set forth and attached Exhibits 1-3 which are incorporated by this reference as though fully set forth herein.  Any Exhibits to this Agreement are an integral part of the Settlement.  The descriptive headings of any paragraphs or sections of this Agreement are inserted for convenience of reference only and do not constitute a part of this Agreement.

N. Interim Stay of Proceedings

The Parties agree to hold all proceedings in the Class Action, except such proceedings necessary to implement and complete the Settlement, in abeyance pending the Settlement Hearing to be conducted by the Court.

O. Amendment or Modification

This Agreement may be amended or modified only by a written instrument signed by counsel for all Parties or their successors-in-interest.

P. Entire Agreement

This Agreement and any attached Exhibits constitute the entire agreement among these Parties, and no oral or written representations, warranties or inducements have been made to any Party concerning this Agreement or its Exhibits other than the representations, warranties and covenants contained and memorialized in such documents.  All prior or contemporaneous negotiations, agreements, understandings, or representations, whether written or oral, are expressly superseded hereby and are of no further force and effect.  Each of the parties acknowledges that it has not relied on any promise, representation or warranty, expressed or implied, not contained in this Agreement.

Q. Authorization to Enter Into Settlement Agreement

Counsel for all Parties warrant and represent they are expressly authorized by the Parties whom they represent to negotiate this Agreement and to take all appropriate action required or permitted to be taken by such Parties pursuant to this Agreement to effectuate its terms, and to execute any other documents required to effectuate the terms of this Agreement.  The Parties and their counsel will cooperate with each other and use their best efforts to effect the implementation of the Settlement.  In the event the Parties are unable to reach agreement on the form or content of any document needed to implement the Settlement, or on any supplemental provisions that may become necessary to effectuate the terms of this Settlement, either party or both may seek the assistance of the Court or a mutually agreed-upon mediator to resolve such disagreement.

R. Binding on Successors and Assigns

This Agreement shall be binding upon, and inure to the benefit of, the successors or assigns of the Parties hereto.

S. California Law Governs

All terms of this Agreement and the Exhibits hereto shall be governed by and interpreted according to the laws of the State of California.

T. Venue

Any adjudicated dispute regarding the interpretation or validity of or otherwise arising out of this Agreement, or relating to the Action or the Released Claims, shall be subject to the exclusive jurisdiction of the San Mateo County Superior Court and Named Plaintiff, Class Members, and Perry Johnson, Inc. agree to submit to the personal and exclusive jurisdiction and venue of that court.

U. Counterparts

This Agreement may be executed in one or more counterparts.  All executed counterparts and each of them shall be deemed to be one and the same instrument provided that counsel for the Parties to this Agreement shall exchange among themselves original signed counterparts.

V. Jurisdiction of the Court

The Court shall retain jurisdiction solely with respect to the interpretation, implementation and enforcement of the terms of this Agreement and all orders and judgments entered in connection therewith, and the parties and their counsel hereto submit to the jurisdiction of the Court for purposes of interpreting, implementing and enforcing the Settlement embodied in this Agreement and all orders and judgments entered in connection therewith.

W. Cooperation and Drafting

Each of the parties has cooperated in the drafting and preparation of this Agreement.  Hence the drafting of this Agreement shall not be construed against any of the parties.

X. Invalidity of Any Provision

Before declaring any provision of this Agreement invalid, the Court shall first attempt to construe all provisions valid to the fullest extent possible consistent with applicable precedents.

Y. Plaintiff’s Waiver of Right to be Excluded and Object

As the Named Plaintiff, Hypertouch, Inc. agrees to sign this Agreement and by signing this Agreement is bound by the terms herein stated and further agrees not to request to be excluded from the Settlement Class, not to object to any of the terms of this Agreement.  Any 

such request for exclusion or objection shall therefore be void and of no force or effect.

	DATED:  ______________________
	HYPERTOUCH, INC.



By:  

	
	
	James Joseph Wagner

President



	DATED:  ______________________
	LAW OFFICES OF JOHN L. FALLAT



By: 

	
	
	John L. Fallat

Law Offices of John L. Fallat

	
	Attorneys for

HYPERTOUCH, INC. and The Class

	DATED:  ______________________
	LAW OFFICES OF JOHN L. FALLAT



By: 

	
	
	John L. Fallat

Principal for the

Law Offices of John L. Fallat



	DATED:  ______________________
	DEFENDANT PERRY JOHNSON REGISTRARS, INC. 


By:

	
	
	

	
	

	DATED:  ______________________
	DEFENDANT PERRY JOHNSON, INC., its Successors and Assigns



By:

	
	
	

	DATED:  ______________________
	EPSTEIN BECKER & GREEN, P.C.



By: 

	
	
	Steven R. Blackburn

Joseph D. Miller

Leslie J. Mann

	
	Attorneys for Defendant

PERRY JOHNSON, INC.


	DATED:  ______________________
	By: 

	
	
	Perry Johnson

As an Individual and in his Representative Capacity



	
	

	DATED:  ______________________
	By: 

	
	
	Manuel Carrillo

As an Individual and in his Representative Capacity  



	
	

	DATED:  ______________________
	By: 

	
	
	Terry Boboige

As an Individual and in his Representative Capacity

	
	


	DATED:  ______________________
	By: 

	
	
	Gene Holappa

As an Individual and in his Representative Capacity

	
	


LIST OF EXHIBITS

1. Proof of Claim and Release Form

2. Notice Of Pendency And Settlement Of Class Action, Settlement Hearing And Claims Procedure
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SF:111518v2
MPA in Support of Defendant’s Motion For Decertification of the Class
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