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UNLIMITED JURISDICTION

HYPERTOQUCH, INC., a California
corporation, individually, and on behalf of all
others similarly situated,

Plaintiffs,

V.

PERRY JOHNSON, INC., a Michigan
corporation, PERRY JOIINSON
REGISTRARS, INC., a Michigan
corporation, and DOES 1 through 100,

Defendants.
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IT 1S HEREBY STIPULATED by and between HYPERTOUCH, INC., on behalf of

itself and all others similarly situated, as defined more precisely below, and Perry Johnson, Inc.

L. CONDITIONAL NATURE OF STIPULATION

This Stipulation (“Stipulation”) is made for the sole purpose of attempting to
consummate settlement of this matter on a class-wide basis. The Stipulation and the settlement it
evidences is made in compromise of disputed claims. Because this is a class action, this
settlement must receive preliminary and final approval by the Court. Accordingly, the parties
enter into this Stipulation on a conditional basis. In the event the Court does not execute and file
the Order of Final Approval or Order Determining Good Faith of the Settlement, or in the event
that any such Order of Final Approval or Order Determining Good Faith does not become final
for any reason, or is modified in any material respect, or in the event that the Effective
Settlement Date, as defined herein, does not occur, this Stipulation shall be deemed null and void
ab initio and shall be of no force or effect whatsoever and shall not be referred to or utilized for
any purpose whatsoever.

A. Definitions

The following terms as used in this Agreement shall have the following definitions:

1. The “Action” shall mean the matter, captioned “HYPERTOUCH, INC., a
California corporation, individually, and on behalf of all others similarly situated v. Perry
Johnson, Inc., a Michigan corporation, Perry Johnson Registrars, Inc, a Michigan corporation
and DOES 1 through 100" filed on October 9, 2001, San Mateo Superior Court Case No.
418600.

2. “Agreement” shail mean this Siipulation and Release of Class Action
Claims.

3. “Proof of Claim” shall mean the Settlement Award Proof of Claim and
Release to be prepared by the Claims Administrator (in the form attached hereto as Exhibit 1).

4. “C*laims Administrator” shall mean CPT Group, Inc., Bankruptcy & Class

Action Case Administration, 16630 Aston Street, Irvine CA 92606, office: 800-542-0900, fax:

A
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(949) §52-9340 or such other entity upon whom the parties mutually agree, shall be retained to

serve as Claims Administrator.

5. “Class Representative” shall mean Plaintiff HYPERTOUCH, INC.
individually and on behalf of all others similarly situated.

6. “Class Members” or “The Class” shall mean “All persons or business
entities, corporate or otherwise who received unsolicited facsimiles advertisements in violation
of the Telephone Consumer Protection Act (TCPA), 47 U.S.C. §227(b)(1)(C) or 47 CFR.
§ 64.1200(a) from October 9, 1997 through the effective settlement date as that term is defined
below.

7. “Class Counsel” shall mean John L. Fallat, Esq. or the Law Oftices of
John L. Fallat.

8. “Effective Settlement Date” as defined herein is a condition (o
performance of Perry Johnson, Inc.’s obligations under this Agreement. Those obligations are
conditioned on: (1) the execution and filing by the Court of the Order of Preliminary Approval of
the Settlement, (2) the execution and filing by the Court of the Order of the Final Approval and
Order Determining Good Faith of the Settiement and Entry of Judgment acéordingly; and (3)
said Orders and Judgment becoming final, which shall occur on the first date of any of the
following, which date shall constitute the Effective Settlement Date: (a) the failure of any person
with standing to file objection to the Settlement or otherwise object to the Settlement and prevail
at or before the Fairness and Good Faith Determination hearing; (b) expiration of all potential
appeal and writ periods without an appeal or other request for writ review that may be filed; (¢)
final affirmation of any and all orders issuing out of any and all timely appeal or Wit review
proceedings, or final dismissal or denial of any and all such appeals or writ proceedings; or (d)
fina! disposition of any supplemental or subsequent proceedings resulting from any appeal or
writ proceeding. Unless and until the Effective Settlement Date oceurs, Perry Johnson, Inc. shall
have no obligation to perform under this Agreement. In the event the Effective Settlement Date

does not occur, the parties agree that the date by which the litigation must be brought to trial 1s

April 9, 2007.
gt
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9. “Fairness and Good Faith Determination Hearing” means a hearing set by
the Court for the purpose of determining the fairness, adequacy and reasonablencss of the
Settlement pursuant to class action procedures and requirements and the good faith of the
Settlement pursuant to California Code of Civil Procedure section 877.6.

10. “Judgment” means a Judgment on Order of Final Approval of Settlement
to be executed and filed by the Court.

L1. “Notice of Pendency and Settlement of Class Action” means the Notice of
Pendency and Settlement of Class Action Settlement Hearing and Proof of Claim, to be prepared
by the Claims Administrator (in the form attached hercto as Exhibit 2).

12.  The “Objection/Exclusion Dalc” shall be a date no later than thirty (30)
days after the date the Notice of Pendency and Settlemnent of Class Action is first mailed.

13. “Released Claims” means all claims of the Class Members and their
successors or assigns against the Released Parties in any way related to the subject matter of this
action, including but not limited to any and all claims asserted at any time in this action or which
could have been asserted therein on any theory whatsoever whether for economic or non-
economic damages, punitive damages, wages, penalties, restitution, lort, contract, penaltics,
injunctive or declaratory relief, attorney fees, costs, or other monies or remedies arising out of,
relating to, or in connection with any common law or statutory claims that Perry Johnson, Inc.
provided unsolicited advertisements by facsimile transmission in violation of the TCPA and
California Business & Professions Code § 17200,

14. “Released Parties” shall mean Perry Johnson, Inc., the corporation and
Perry Johnson, Manuel Carrillo, Terry Boboige, Gene Holappa, in their individual and
representative capacity as well as all of Perry Johnson, Inc.’s past, present and future officers,
directors, sharcholders, employees, agents, principals, representatives, accountants, auditors, and
consultants, and their respective successors, including Perry Johnson Registrars, Inc. and

predecessors in interest, subsidiaries, affiliates, parents, divisions, insurers and attorneys.

15. “Gettlement Class Members” means all Class Members who submit a
Proof of Claim that is approved for payment under the terms of this Stipulation. -
3. o
P
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B. Benefits of Settlement to Class Members

The Action was originally filed in the San Mateo County Superior Court on October 9,
2001. After significant discovery and motion practice, the parties agreed to enter into private
mediation to resolve the claims. On July 21, 2006, the parties reached this settlement under the
auspices of independent mediator, the Hon. Robert Dossee, Ret. Plaintiff and Class Counsel
recognize the expense and length of continued proceedings necessary to continue the liti gation
against Pé:rry Johnson, Inc. through trial and through any possible appeals. Plaintiff and Class
Counsel have also taken into account the uncertainty and risk of the outcome of further litigation,
and the difficulties and delays inherent in such litigation. Plaintiff and Class Counsel are also
aware of the burdens of proof necessary to establish liability for the claims asserted in the
Action, Perry Johnson, Inc.’s defenses thereto, and the difficulties in establishing damages for
the Class. Plaintift and Class Counsel have also taken into account the extensive Settlement
negotiations conducted by the partics. Based on the foregoing, Class Counsel and Plaintiff have
determined that the Seitlement set forth in this Agreement 1s a fair, adequate and reasonable
settlement, and is in the best interests of the Class.

C. Perry Johnson, Inc.’s Denial of Wrongdoing

Perry Johnson, Inc. contends that all the facsimile transmissions that 1t sent were in
accordance with applicable law. Perry Johnson, Inc. denies and continugs fo deny all the claims
and contentions alleged by the Class made in the Action, denies any wron gdoing or legal liability
arising out of any of the facts or conduct alleged in the Action, and believes that it has valid
defenses to the Class Members’ claims. Neither this Agreement, nor any document referred to or
contemplated herein, nor any aclion taken to carry out this Agrcement, may be construed as, or
may be used as an admission, concession or indication by or against Perry Johnson, Inc. of any
fault, wrongdoing or liability whatsoever.

D. Inadmissibility of Settiement Agreement

Neither the Stipulation hor the Settlement contained therein, nor any act performed or
document executed pursuant to or in furtherance of the Stipulation or the Settlement: (a) is or

may be deemed to be or may be used as an admission of, or evidence of, the validity of any
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Released Claim, or of any wrongdoing or liability of Perry Johnson, Inc.; or (b) is or may be
deemed 1o be or may be used as an admission of, or evidence of, any fault or omission by Perry
Johnson, Inc. in any civil, criminal or administrative proceeding in any court, administrative
agency or other tribunal. Released Partics may file the Stipulation or the Judgment in any action
that may be brought against it in order to support a defense or counterclaim based on res judicata,
collateral estoppel, release, good faith settlement, judgment, bar or reduction or any other theory

of claim preclusion or issue prectusion or similar defense or counterclaim.

11 TERMS OF SETTLEMENT

A. Mutual Release

As of the Effective Settlement Date, the Class Members, including Hypertouch, Inc. and
James Joseph Wagner, the individual, shall conclusively be deemed to have given a full general
relcase of the Released Claims against the Released Parties. As of the Effective Settlement Date,
the Released Parties shall conclusively be deemed to have given a full general release of any and
all claims against James Joseph Wagner, the individual and Hypertouch, Inc. and all of
Hypertouch, Inc.’s past, present and future officers, directors, shareholders, employees, agents,
principals, representatives, accountants, auditors, attorneys and consultants, and their respective
SUCCESSOIS.

With respect to the Released Claims, upon the Effective Settlement Date, the Class
Members, James Joseph Wagner and Released Parties shall be deemed to have, and by operation
of the Judgment shall have, expressly waived and relinquished, to the fullest extent permitted by
law, the provisions, rights and benefits of section 1542 of the California Civil Code, or any other

similar provision under federal or state law. Section 1542 provides:

“A general release does not extend to claims which the creditor
does not know or suspect to exist in his favor at the time of
executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.”

The Class Members, James Joseph Wagner and Released Parties may discover facts in
addition to or different from those they now know or believe to be true with respect to the subject

matter of the Released Claims, but upon the Effective Settlement Date, shall be deemed to have,
Ay
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and by operation of the Judgment shall have, fully, finally, and forever settled and released any
and all of the Released Claims, whether known or unknown, suspected or unsuspected,
contingent or non-contingent, which now exist, or heretofore have existed, upon any theory of
Jaw Or equity now existing or coming mnto existence in the future, including, but not limited to,
conduct that is negligent, intentional, with or without malice, or a breach of any duty, law or rule,
without regard to the subsequent discovery or existence of such different or additional facts.

The Class Members shall be barred by this Agreement from making a claim against any
of the Released Parties that is in any way related to the Released Claims. The Settlement Award
shall be paid to Settlement Class Members specifically in exchange for the release of the
Released Parties from the Released Claims.

B. Settlement Amount

The Gross Settlement Amount to be paid by Perry Johnson, Inc. (“GSA”) shail be equal
to and no more than $386,000 (Three Hundred Eighty Six Thousand Dollars and No Cents).
That sum shall be allocated as follows, subject to the approval of the Court:

1. Up to $53,500.00 (Fifty Three Thousand Five Hundred Dollars and No
Cents) in administrative fees and related costs shall be paid from the GSA. Administrative costs
include the Claims Administrator’s fees for services and all costs related to notifying the class,
and attorneys known to have litigation pending against Perry J ohnson, Inc. alleging violation of
the TCPA, issuing one Press Release announcing the settlement of the action, maintaining one
website with the Notice of Pendency and Settlement of Class Action and Proof of Claim for a
two month period on “JunkFaxLawsuit.com” and administering, processing and paying the
claims of the class. In no event will Perry Johnson, Inc. or any other released party be
responsible to pay more than $53,500 in administrative costs. If the administrative costs are less
than $53,500.00, then the difference shall be included in the Class Counsel Fee Amount
distributed to the Class Counsel pursuant to this Agreement.

2. $62,700 (Sixty Two Thousand Seven Hundred Dollars and No Cents)

shall be paid to Class Counsel and/or Hypertouch for court and other litigation costs which shall

be paid from the GSA. : /
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3. $270,300 (Two Hundred Seventy Thousand Three Hundred Dollars and
No Cents) shall be paid from the GSA to Class Counsel as attomeys’ fees and/or costs and also
to cover any other administrative costs for this settlement once approved by the Superior Court
over and above the $53,500.00 amount allocated in paragraph B.1. Class Counsel reserves the
right to reject the Settlement Agreement if that amount exceeds $5,000.00. Hypertouch reserves
the right to reject the Settlement Agreement if 1t is not fully reimbursed for or is responsible for
any costs or fees to any party hereto or its respective attorneys in connection with the action or
the settlement.

4. Each Class Member who returns a valid Proof of Claim as defined herein
shall receive a coupon representing a 25% credit toward any Perry Johnson, Inc. product or
service. BEach coupon has a total retail value of up to $424.75 depending upon the product or
service purchased. Based on a potential class membership of no fewer than 108,000 members,
the gross value of these coupons is potentially worth no less than $45,873,000 (Forty Five
Million, Eight Hundred Seventy Three Thousand Dollars). Each coupon shall remain valid for
two years from the date of mailing of the coupons to the Settlement Class Members and shall be
fully transferable, including for example by sale to third partics via eBay.

The maximum amount of cash that Perry Johnson, Inc. will be required to pay under this
Settlement (including the Administrative Fees and Costs, Court Costs and Attorneys’ Fees} 1s
$383,800 (Three Hundred Eighty Three Thousand Eight Hundred Dellars).

C. Attorneys’ Fees and Court Costs

Class Counsel shall be paid attorneys’ fees and/or costs and litigation costs of
$270,300.00 (Two Hundred Seventy Thousand Three Hundred Dollars and No Cents), for
attorneys’ fees and other miscellaneous costs, expenses or fees paid by or advanced for
Hypertouch, and court and litigation costs of $62,700.00 (Sixty Two Thousand Scven Hundred
and No Cents) subject to Court approval. These attorneys’ fees and costs constitute less than one
percent (1%) of the total amount paid under the terms of the Settlement by Perry Johnson, Inc.
and represent the entirety of Class Counsel’s recoverable attorneys’ fees and court costs incurred

in this action. Perry Johnson, Inc. shall have no responsibility for any payment of attorneys” fees
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nd costs to Class Counsel over and above what is stated in this Agreement. Class Counsel will
not petition the Court for, or accept, any additional payments for attomeys’ fees, costs or interest,
and the fees amount shall be for all claims for attorneys’ fecs and costs past, present and future
incurred in the Action. Perry Johnson, Inc. will not oppose any motion for attorneys’ fees and
costs by Class Counsel provided that the attorneys’ fees and other miscellancous costs, expenses
or fees paid by or advanced for Hypertouch, Inc., sought by Class Counsel do not exceed
$270,300.00 and the claimed costs do not exceed $02,700.

Perry Johnson, Inc. shall pay Class Counsel’s attorneys’ fees and court costs within ten
(10) calendar days after the Effective Settlement Date as that term is defined in Section 1.A.8. of
this Agreement.

Ncither Perry Johnson, Inc. nor any other released party shall be liable to any other
attorney or law firm other than Class Counsel for any attorneys’ fees, expenses and/or costs
related to this action beyond those identified in Section ILB. & C. (2 & 3) of this Agreement
which Hypertouch, Inc. or any other Class Member may claim.

D. Operation and Distribution of the Settlement Award

1. The Claims Administrator referenced below shall have the authority and
obligation to distribute the Award in accordance with the methodology set out in this Agreement
and orders of the Court.

2. The Settiement Class Members shall be solely responsible for paying all

tax obligations, if any, arising from Payments to the Settlement Class Members in accordance

with applicable law.

E. No Liability for Operation or Distribution of Settlement Award

Neither Perry Johnson, Inc. nor Perry Johnson, Inc.’s counsel, Hypertouch, Inc., the
Class, Class Counsel nor the Claims Administrator shall be liable for determining,
administrating, or distributing claims. Furthermore, neither Perry Johnson, Inc., its counsel,
Hypertouch, Inc., nor Class Counsel shall be liable for paying or withholding of taxes, if any,

incurred in connection with this Agreement.
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