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UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

ROBERT H. BRAVER, an individual,
Plaintiff,
Vs.

AMERIQUEST MORTGAGE COMPANY, a Delawar e cor por ation,
INNOVATIVE MARKETING, INC., d/b/aLEAD EXTREME, a Washington
corporation, THE LOAN PAGE, INC., a Delawar e cor poration, STECROFT
HOLDINGS, INC., as successor in interest to GO APPLY, INC., d/b/a
ELEADZ, a Nevada cor poration, JOHN DOES 1-50, M| SOLUTIONS, INC., a
California corporation, LEAD ASSOCIATION CORP, a California
corporation, THE LEAD SOURCE, INC., a California corporation,
COMMISSION JUNCTION, INC., a Delaware corporation, AVALON
TRADING COMPANY, LLC, aCalifornia corporation, IMPACT WEB
ENTERPRISES, INC., a California corporation, LEAD2.NET, INC., aFlorida
cor poration, SUNBURN MARKETING GROUP, LLC, a Californialimited
liability company, MONEYNEST HOLDINGS, INC., a California
Corporation, INTERNATIONAL WEBWORKS.COM, LLC, aColorado
limited liability company, NICK HETCHER, an individual, LIBERTY LEAD
SOURCE, INC, a Nevada corporation, TIM FAUST, an individual, DOTCOM
MARKETING GROUP, INC., a Florida corporation, INETMEDIA, a
California corporation, LEADCORP, a California cor poration, LEAD
TRANSFER, LLC, a Nevada limited liability company, ABACUS
ENTERPRISES, INC., a California corporation, TANDAX, INC., a
Washington cor poration

Defendants.

AMERIQUEST MORTGAGE COMPANY, a Delawar e cor por ation,

Cross-Complainant,

INNOVATIVE MARKETING, INC. d/b/aLEAD EXTREME, a Washington
Corporation; VISIUM SOLUTIONS CORPORATION, a Florida cor poration;
and PROFESSIONAL EQUITY MARKETING, a California Cor poration, and
ROES -50, inclusive,

Cross-Defendant.

Case No. CIV-04-1013-W

Honorable Lee. R. West

DEFENDANT STECROFT HOLDINGS, INC.’SREPLY IN SUPPORT OF ITSMOTION TO
DisMISS PLAINTIFF'STHIRD AMENDED COMPLAINT

Defendant  Stecroft Holdings, Inc. (“Stecroft”)

respectfully submits this reply

memorandum in support of its motion to dismiss Plaintiff’s Third Amended Complaint (“TAC").
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ARGUMENT.

Inexplicably, the Opposition claims “Braver has made no claim predicated upon the
existence of afalse representation...” and that the only reason the TAC alleges fraud is because
the Oklahoma anti-spam statute defines the illegal conduct as “fraudulent.” (Opp. at 1-2.) In
fact, the TAC does not ssimply quote or cite a statutory definition, but actually relies on
allegations of fraudulent conduct to support its clams. (See Motion at 5-6; TAC at 11 6, 7, 9,
11, 13, 21, 22, 27, 70, 71, 72.)

But even if plaintiff is correct, and the TAC only references fraudulent conduct because
Oklahoma's Fraudulent Electronic Mail statute relies on fraud in its definitions, the Court should
require the TAC to be plead with the particularity required by Fed. R. Civ. P. 9(b). Courtsin the
Tenth Circuit require plaintiffs to plead fraud with particularity when there is no “claim of
common law fraud or statutory deceit” (Opp. at 2) but when the specific statute is based in
fraud.! See In re Urethane Antitrust Litig., 409 F. Supp. 2d 1275, 1284-85 (D. Kan. 2006)
(requiring particularity for claim of fraudulent concealment to toll statute of limitations).

Further, plaintiff claims that, although the Oklahoma Fraudulent Electronic Mail statute
relies on “fraud” to define a violation, that statute does not require fraudulent conduct to
establish a violation. While the Opposition cites no support for this odd result, even if true, “if
the plaintiff alleges, as a basis for his statutory claim, that the defendant has engaged in
fraudulent conduct, then the circumstances constituting fraud must be stated with particularity.”
In re General Motors Corp., 2005 WL 1924333, *3 (W.D. Okla. Aug. 8, 2005) (noting fraud not
essential element of clam under statute but requiring particularity in pleading because of
allegations in complaint) (citing Vess v. CIBA-Geigy Corp., USA, 317 F.3d 1097, 1103-05 (9th
Cir. 2002)). Even if plaintiff could plead a violation of Oklahoma's Fraudulent Electronic Mail

statute without claiming fraud, the allegationsin the TAC clearly do allege fraudulent conduct by

! On one hand, plaintiff dismisses the TAC's fraud allegations as simply parroting Oklahoma's
Fraudulent Electronic Mail statute. On the other, plaintiff contradicts himself, stating, “Braver
makes no claim under a statute codifying an action grounded in fraud.” (Opp. at 2.) Plaintiff
must concede that, if the activities defined in the Oklahoma statute are “fraudulent,” allegations
thereunder must be plead with particularity if brought in afederal court.
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Stecroft and must be plead with particularity.?

Further, plaintiff’s conspiracy allegations are not sufficiently pled. The standard for
pleading conspiracy advanced by the Opposition is simply false® “In pleading conspiracy, a
plaintiff must alege ‘ specific facts showing agreement and concerted action among the alleged
co-conspirators.”” Coulter v. Oklahoma, 2006 WL 15486, *2 (W.D. Okla. Jan. 4, 2006)
(emphasis added) (quoting Hunt v. Bennett, 17 F.3d 1263, 1266 (10th Cir.), cert. denied, 513
U.S. 837 (1994)). Despite this heightened standard, plaintiff’s conspiracy allegations are not
“gpecific” but are merely conclusory. For example, plaintiff claims that “All Defendants are
engaged in a conspiracy based upon agreement, either express or implied, to concea their
activities which violate federa and state anti-spam laws....” (TAC 1 19; Opp. at 7.) All
allegations regarding conspiracy in the TAC are similarly generic. Such allegations are
insufficiently plead and should be dismissed.

Because plaintiff has attempted to plead actionable conduct four times Stecroft
respectfully requests the Court dismiss the TAC without leave to amend.

111
111
111
111

% The Opposition claims to agree with Stecroft regarding the particularity standard for pleading
fraud and claims the TAC meets this standard. (Opp. a 2, 3.) Yet, while the TAC may have
particularized allegations about the conduct of other “unknown” conspirators who sent the e-
mails at issue, there are no similar particularized alegations regarding Stecroft, such as the
“who, what, when and where” of Stecroft’s alleged involvement. (See Motion at 4.)

3 Apart from the heightened pleading standard required for conspiracy under Oklahoma law, the
conspiracy claim must be plead with particularity because the TAC alleges fraud. Cavitat Med.
Tech., Inc. v. Aetna, Inc., 2006 WL 218018, *5-*6 (D. Colo. Jan. 27, 2006).

-3-
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Dated: March 24, 2006 Respectfully submitted,

By: _ s/ Steven J. Adams
Steven J. Adams, Okla. Bar #142
John D. Russell, Okla. Bar #13343
FELLERS, SNIDER, BLANKENSHIP,
BAILEY & TIPPENS, P.C.
The Kennedy Building
321 South Boston, Suite 800
Tulsa, Oklahoma 74103
Telephone: (918) 599-0621
Facsimile: (918) 583-9659
E-mail: sadams@fellerssnider.com
jrussell @fellerssnider.com
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CERTIFICATE OF SERVICE

This is to certify that on the 24th day of March, 2006, the attached document
“DEFENDANT STECROFT HOLDINGS, INC.’S REPLY IN SUPPORT OF ITS MOTION TO DisMiss
PLAINTIFF' S THIRD AMENDED COMPLAINT,” was electronically transmitted to the Clerk of the
Court for the Western District of Oklahoma via the ECF System for filing. The Clerk of the
Court will electronically transmit a Notice of Electronic Filing to the following ECF registered
parties:

Luke J. Wallace Terry D. Kordeliski

David Humphreys Robert A. Nance

HUMPHREYS, WALLACE, RIGGS, ABNEY, NEAL, TURPEN,
HUMPHREYS, P.C. ORBISON, LEWIS

1724 East Fifteenth Street 5801 North Broadway Avenue, Suite 101

Tulsa, Oklahoma 74104 Oklahoma City, Oklahoma 73118

Phillip L. Free, Jr. Michael R. McKee

Marie S. Johnston McKEe LAW FIRM

CROWE & DUNLEVY, P.C. Post Office Box 1351

20 North Broadway, Suite 1800 Norman, Oklahoma 73070

Oklahoma City, Oklahoma 73102

Arthur F. Hoge 11 Kaley R. Aman

Brinda K. White Michael J. Cereseto

MEE, MEE AND HOGE, PLLP BUCHALTER, NEMER, FIELDS

50 Penn Place & YOUNGER

1900 N.W. Expressway, Suite 1300 601 Figueroa Street, Suite 2400

Oklahoma City, Oklahoma 73118 Los Angeles, California 90017

Darren R. Cook Mary E. Nelson

HELMS & UNDERWOOD MCKINNEY & STRINGER, P.C.

2500 First National Center 101 North Robinson, Suite 1300

120 North Robinson Avenue Oklahoma City, Oklahoma 73102

Oklahoma City, Oklahoma 73102

Ryan D. Lapidus

LAPIDUS & LAPIDUS

211 South Beverly Drive, Suite 211
Beverly Hills, California 90212

and by first-class mail, with proper postage affixed thereon, to:
Nick Hetcher, Esqg.

N830 Pond Road

Marinette, Wisconsin 54143

g Steven J. Adams
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