Case 5:04-cv-01013-W  Document 152  Filed 10/03/2005 Page 1 of 8

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

ROBERT H. BRAVER, an individual, CASE NO. CIV-04-1013-W
Plaintiff,
Y.

AMERIQUEST MORTGAGE
COMPANY, INC. dba AMERIQUEST
MORTGAGE CORPORATION, INC. its
AGENTS, EMPLOYEES, and ASSIGNS;
et al

Defendants.

DECLARATION OF JENNIFER EGAN IN SUPPORT OF DEFENDANT
AMERIQUEST’S MORTGAGE COMPANY’S OPPOSITION TO PLAINTIFF ROBERT
BRAVER’S MOTION TO COMPEL DISCOVERY

1, Jennifer Egan, hereby declare:

1. T am the Internet Marketing Manager for Defendant Ameriquest Mortgage
Company (“Ameriguest”). As the Internet Marketing Manager, T am familiar with various
aspects of Ameriquest's marketing, including Ameriquest’s sales lead generation activities and
the purchase of sales leads from independent third party lead generators. Except where
otherwise indicated, the following facts are true of my own personal knowledge or from my
review of the files and records of Ameriquest, and if called upon to do so, 1 could and would
competently testify to the truth thereof.

2. In my capacity as Manager of Internet Marketing, I am one of the custodians of
the records and files of Ameriquest, including those documents that pertain to internet marketing,

sales lead generation, and third party lead generators. 1 state that the records and documents
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referred to in this Declaration constitute writings taken or made in the regular or ordinary course
of business of Ameriquest at or near the time of the act, condition or event to which they relate
by persons employed by Ameriquest who had a business duty to Ameriquest to accurately and
completely take, make and maintain such records and documents.

3. Ameriquest is a retail mortgage lender with approximately 270 retail offices
nationwide. Ameriquest does not generate mortgage business by e-mail solicitation itself. As
part of its marketing efforts, Ameriquest purchases customer leads from companies which
independently generate these leads through a variety of ways, one of which is e-mail solicitation.
Ameriquest purchases these leads pursuant to lead purchase agreements entered into between
Ameriquest and the third party lead generators. The older versions of the lead purchase
agreements expressly required the lead generator to comply with all applicable state and federal
laws and regulations, including federal and state laws regulating commercial e-mail solicitations.
With the advent of the federal CAN-Spam Act and state anti-spam legislation, the more recent
lead purchase agreements were revised to set forth the specific requirements of the CAN-Spam
Act and explicitly prohibit lead generators from violating it or any other applicable anti-spam
legislation. In both the older and more recent lead purchase agreements, the lead generator is
required to indemnify Ameriquest for any violations of such laws.

4, Ameriquest does not instruct or direct lead generators to send e-mails, it simply
contracts with these companies to purchase leads, which these companies generate regardless
and independeﬂt of Ameriquest. The lead generators are not agents or employees of Ameriquest
and do not send out e-mails or advertise on Ameriquest’s behalf. Rather, these companiecs place
advertisements and/or send out generic e-mails inquiring whether recipients are interested in

obtaining a mortgage loan. Typically, the email solicitations contain a link by which the
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recipient may respond to the lead generator and/or a lead generator’s subvendor. A recipient
who is interested in a mortgage loan can provide the lead generator (or its subvendor) with
relevant information regarding the recipient’s address, phone number, email address and other
information that pertains to the recipient’s mortgage needs. If the lead generator receives a
response from the recipient, the lead generator independently determines which of its lender
clients may be an appropriate user of the lead. If Ameriquest is offered a lead to purchase from a
lead generator, it may or may not purchase the lead, depending on whether it meets certain
criteria of Ameriquest. Often, the contractor from whom Ameriquest purchases the leads relies
on other companies to generate such leads. In such cases, the contractors are, in actuality, lead
accumulators.

5. In or around August 2003, Plaintiff Robert Braver (“Braver”) telephoned myself
and others at Ameriquest reporting that he had supplied information in response to e-mails which
he contended violated the law. Braver reported that he linked these e-mails with telephone calls
from Ameriquest. In response to Braver’s complaint, Ameriquest placed a block on the purchase
of any leads with Braver’s name, e-mail addresses, or telephone numbers that it knew of but, of
course, could not stop third parties from sending e-mails through Braver’s server. There is no
way for Ameriquest to detect whether it is purchasing leads with other fake names and
information supplied by Braver.

6. I have been informed that the e-mails produced by Braver thus far do not identify
Ameriquest and instead contain generic messages. Ameriquest did not instruct these e-mails to
be sent and had no arrangement with a third party lead generator to send any of these e-mails
exclusively on its behalf. Indeed, Ameriquest is only one of hundreds, perhaps even thousands,

of potential purchasers of the leads generated from the subject e-mails.
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7. The documents requested by Braver relating to Ameriquest’s marketing program
and its purchase of sales leads, including but not limited to documents relating to methods of
tracking and/or evaluating sales leads, Ameriquest’s financial statements, financial records
budgets, and financial projections, contain highly confidential and proprietary information, the
disclosure of which would cause clearly defined and serious injury to Ameriquest. Ameriquest
originates mortgage loans to the public in a highly competitive market in which mortgage lenders
compete for customers and where the identity of existing and potential borrowers is the essential
and primary source of revenue, Ameriquest obtains customers mainly through extensive
marketing and lead generation activities and takes every precaution to preserve and maintain the
confidentiality of its marketing plans and strategies and its lead generation activities in order to
protect both the customer’s privacy interests and Ameriquest’s revenue source. Furthermore,
certain of these documents, and particularly documents relating to sales leads, contain
confidential borrower information that Ameriquest cannot disclose to the public.

8. Many of Braver’s document requests to Ameriquest, and particularly the broad
requests for documents relating to the purchase of sales leads, e-mail marketing, and internet
marketing, would require Ameriquest to search its approximately 270 retail offices nationwide
for responsive documents. This would be an enormous burden to Ameriquest and would take, at
a minimum, many months to complete. The categories of information requested are so broad
that Ameriquest cannot even understand what they encompass nor accurately estimate the time,

expense, and labor involved in a search for the records.
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9 Ameriquest does not receive information from third pasty lead generators about

whether & lead was generated by e-mail, versus another method. Ameriquest therefore has no

financial records relating specifically to sales leads penerated by e-mail solicitations.

by declare under penalty of perjury under the laws of the United States of America

I here a‘
. £
that the foregoing is true and correct. Bxecuted this Z), day of October, 2003.
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CERTIFICATE OF SERVICE

This is to certify that on this 3rd day of October, 2005, I electronically transmitted
the attached document, DECLARATION OF JENNIFER EGAN IN SUPPORT OF
DEFENDANT AMERIQUEST’S MORTGAGE COMPANY’S OPPOSITION TO
PLAINTIFF ROBERT BRAVER’S MOTION TO COMPEL DISCOVERY to the
Clerk of Court using the ECF system for filing the transmittal of a Notice of Electronic

Filing to the following registrants:

SEE ATTACHED LIST

Dated: October 3, 2005 By:

/s/ Kalley R. Aman

MICHAEL J. CERESETO, ESQ.
Bar Number: 56711

KALLEY R. AMAN, ESQ.

Bar Number: 217337
BUCHALTER NEMER

1000 Wilshire Boulevard, Suite 1500
Los Angeles, California 90017-2457
Telephone: (213) 891-0700
Facsimile: (213) 896-0400

Email: mcereseto@buchalter.com
Email: kaman@huchalter.com

Robert A. Nance

Bar Number: 6581

Terry D. Kordeliski

Bar Number: 18091

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

5801 Broadway Extension, Suite 101
Oklahoma City, OK 73118

Tel: (405) 843-9909

Fax: (405) 842-2913

Email: rnance @riggsabney.com
Email: tkordeliski @riggsabney.com

ATTORNEYS FOR DEFENDANT
AMERIQUEST MORTGAGE COMPANY
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SERVICE LIST

Michael R. McKee

330 W. Gray, Suite 180

Norman, Oklahoma, 73069

Attorney for the Plaintiff

mike @mckeelawfirm.com

Attorney for Plaintitf, Robert H. Braver

Phillip L. Free, Jr.

Marie S. Johnston

CrROWE & DUNLEVY, P.C.

20 North Broadway, Suite 1800
Oklahoma City, OK 73102
freephil@crowedunlevy.com
Johnston @crowedunlevy.com
Attorneys for Defendant, Innovative
Marking, Inc. d/b/a Lead Extreme

Terry D. Kordeliski

Robert Nance

RIGGS, ABNEY, NEAL, TURPEN, ORBISON,
LEWIS

5801 N. Broadway Avenue, Suite 101
Oklahoma City, Oklahoma 73118
Tel: (405) 843-9909

Fax: (405) 842-2913
rnance@riggsabney.com

tkordeliski @riggsabney.com
Attorneys for Defendant, Ameriquest
Mortgage Company
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David Humphreys

Luke J. Wallace

HUMPHREYS WALLACE HUMPHREYS
1724, East 15" Street

Tulsa, OK 74101

(918) 747-5300

(918) 747 5311

David@hwh-law.com
Luke@hwh-law.com

Attorneys for Plaintiff, Robert H. Braver

Steven J. Adams, Okla. Bar #1472
John D. Russell, Okla. Bar#/13343
FELLERS, SNIDER, BLANKENSHIP, BATLEY &
TrPENS, P.C.

The Kennedy Building

321 South Boston Avenue, Suite 800
Tulsa, Oklahoma 74103-3318

Tel: (918) 599-0621

Fax: (918) 583-9659

sadams @fellerssnider.com
jrussell @ fellerssnider.com

Attorneys for Defendants, Go Apply, Inc.
and The L.oan Page, Inc.

Patrick Gunn, Bar #172258

Courtney Nguyen, Calif. Bar #221256
CooLEY GODWARD LLP

101 California Street, 5th Floor

San Francisco, CA 94111-5800

Tel: (415) 693-2386

Fax: (415)693.2222
prunn@cooley.com
cnguyen@cooley.com

Attorneys for Defendants, Go Apply, Inc.
and The Loan Page, Inc.
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SERVICE LIST

Robert D. Tomlinson, OBA #9056
Mary E. Nelson, OBA #11940
MCKINNEY & STRINGER, P.C.

101 N. Robinson, Suite 1300
Oklahoma City, OK 73102

Tel: (405) 239-6444

Fax: (405) 239-7902
tomlinsonr@mckinneyvstringer.com
nelsonm@mckinneystringer.com
Attorneys for Defendant, MI Solutions,
Inc.

Arthur F. Hoge 1L, OBA #4275
Brinda K. White, OBA #9535
MEE, MEE, HOGE, PLLP

50 Penn Place

1900 NW Expressway, Suite 1400
Oklahoma City, Oklahoma 73118
Tel: (405) 848-9100

Fax: (405) 848-9101

afhose @meehoge.com
bkw@mechoge.com

Attorneys for Defendant, Lead Association,

Inc.
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Derek A. Newman, BAR #26967

Venkat Balasubramani

505 Fifth Avenue South, Suite 610

Seattle, WA 98104

Tel: (206) 274-2800

Fax: (206)274-2801

derek @ newrpanlaw.com

Attorneys for Defendant, Lead Transfer,
11.C




