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Jason K. Singleton, State Bar #166170 
lawgroup@sbcglobal.net 
Richard E. Grabowski, State Bar #236207  
rgrabows@pacbell.net 
SINGLETON LAW GROUP 
611 “L” Street, Suite A 
Eureka, CA 95501 
(707) 441-1177 
FAX  441-1533 
 
Attorneys for Plaintiff, ASIS Internet Services 

 

UNITED STATES DISTRICT COURT  

NORTHERN DISTRICT OF CALIFORNIA 
 
ASIS INTERNET SERVICES, a California 
corporation, 
 
 Plaintiff, 
vs. 
 
OPTIN GLOBAL, INC., a Delaware 
Corporation, also dba Vision Media 
Limited Corp., USA Lenders Network, 
USA Lenders, and USA Debt 
Consolidation Service; et al., 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.  C-05-5124 JCS 
 
NOTICE OF MOTION AND MOTION 
REQUESTING TO SUPPLEMENT THE 
SECOND AMENDED COMPLAINT per FRCP 
RULE 15(d); MEMORANDUM OF POINTS 
AND AUTHORITIES IN SUPPORT OF 
MOTION 
 
DATE:   July 13, 2007 
TIME:    9:30 am 
CTRM:  A 
 

 

NOTICE OF MOTION AND MOTION: 

To:  Defendant, Azoogle.com, Inc., and its attorney of record: 

Please take notice that on July 13, 2007 at 9:30 am, or as soon thereafter as counsel 

may be heard by the above entitled Court, located in Courtroom A, 15th Floor, 450 Golden 

Gate Ave., San Francisco, CA 94102. Plaintiff will and hereby does move the Court for an order 

permitting Plaintiff to supplement the Complaint with new commercial electronic mail 

transactions (hereafter “Email”) received by Plaintiff. 

 Plaintiff has received an additional 6944 Emails in violation of the CAN SPAM Act of 

2003 and the California Business and Professions Code §17529.5, as described in 

Plaintiff’s Complaint, since the pleading of the original Complaint and requests the permission 
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of the Court to supplement the Second Amended Complaint with these Email transactions.   

This motion is based on this Notice of Motion and Motion, the Memorandum of Points 

and Authorities filed herewith, and upon such other matters as may be presented to the Court 

at the time of the hearing. 

MEMORANDUM OF POINTS AND AUTHORITIES 

Plaintiff brings this request for permission to supplement its Complaint because after 

obtaining information during discovery and searching its database of SPAM, Plaintiff 

discovered an additional 6944 Emails that contain links to Azoogle.com servers.  These emails 

are in violation of the CAN SPAM Act of 2003 and the California Business and Professions 

Code §17529.5 in that they are unsolicited and contain false header information. 
 

1. Legal Standard for a request to supplement complaint FRCP Rule 15(d) and 
US Court Order 30. 

FRCP Rule 15(d) and the subsequent Court Order 30, U.S. Supreme Court, April 

2007 state that the court may permit a party to serve a “supplemental pleading setting forth 

transactions or occurrences or events which have happened since the date of the pleading 

sought to be supplemented.”   

“The purpose of Rule 15(d) is to promote as complete an adjudication of the dispute 

between the parties as possible by allowing the addition of claims which arise after the initial 

pleadings are filed.” William Inglis & Sons Baking Co. v. ITT Continental Baking Co., Inc., 

668 F.2d 1014, 1057 (9th Cir.1982); Keith v. Volpe, 858 F.2d 467 at 473 – 474 (9th Cir.,1988). 

Absent a clear showing of prejudice to the opposing parties, supplements to the 

complaint are liberally permitted.  Keith v. Volpe, 858 F.2d 467 at 473 (9th Cir.,1988). 

2. Plaintiff discovered the new Email transactions after receiving information 
in discovery.  These Emails are in violation of the original causes of action 
in this case. 

Plaintiff discovered the new Email transactions only after receiving the results of 

subpoenas during discovery. 

As a result of a subpoena to a third party, Dotster.com, Plaintiff received a list of the 

domain names owned by Azoogle.com through Dotster.com.  Plaintiff used this list of domain 
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names to search its SPAM database. Plaintiff discovered some 6944 plus emails that contained 

URL links pointing to Azoogle.com servers, in the source code of the emails, that downloaded 

Azoogle.com’s copyrighted creative materials into the emails.   See Exhibit A to Declaration of 

Jason K. Singleton (hereafter “JKS”) for examples of the emails, their source code, and WHOIS 

information on the sender.   Note that the domain name “1100i.com”  can be seen repeatedly in 

the source code of the sample emails.  This domain name is the source of the  images 

displayed.  The domain name “1100i.com” belongs to Azoogle.com.  See Exhibit B to JKS for 

WHOIS information for “1100i.com”. 

These emails contain header information that clearly represents false headers.  The 

domain names for the sending emails are all registered with proxy or privacy services or 

contain false registration information, such that the true identity of the sender cannot be 

determined.  

The CAN SPAM Act of 2003 defines materially false as: 
 
(6) Materially 
For purposes of paragraph (1), the term "materially", when used 
with respect to false or misleading header information, includes the 
alteration or concealment of header information in a manner that 
would impair the ability of an Internet access service processing the 
message on behalf of a recipient, a person alleging a violation of 
this section, or a law enforcement agency to identify, locate, or 
respond to a person who initiated the electronic mail message or to 
investigate the alleged violation, or the ability of a recipient of the 
message to respond to a person who initiated the electronic 
message.   15 U.S.C. § 7704(a)(6) 

15 U.S.C. § 7704(a)(1) states:  

(A) header information that is technically accurate but includes an 
originating electronic mail address, domain name, or Internet 
Protocol address the access to which for purposes of initiating the 
message was obtained by means of false or fraudulent pretenses or 
representations shall be considered materially misleading; 

The subject emails were generated using domain names that were obtained by false 

representations and/or were obtained using proxy and privacy services that prevent any 

investigator from determining the identity of the sender without use of a subpoena.  Many of the 

privacy/proxy services guarantee that they will not reveal the identity of the true domain owner 
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and refuse to even gather the identification information of the domain owner.  See Exhibit C to 

JKS for examples of proxy and privacy services.   Use of these services makes it impossible for 

an Internet Access Provider to determine the true identity of the sender.   

CONCLUSION 

FRCP Rule 15(d) for filing supplemental transactions is intended to be liberally construed 

in favor of the moving party, unless clear prejudice to the opposing party can be demonstrated.  

There is no prejudice to Defendant in this matter.  The new Email transactions are clearly in 

violation of Plaintiff’s original causes of action contained in its Complaint.  The transactions 

occurred after the filing of the original Complaint.  Therefore, the Court should allow Plaintiff to 

supplement its Complaint. 

       SINGLETON LAW GROUP 

 
Dated:  June 7, 2007      /s/ Jason K. Singleton    

      Jason K. Singleton,  
Richard E. Grabowski, Attorneys for Plaintiff,  
ASIS INTERNET SERVICES 
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