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LAW OFFICES OF (SPACE BELOW FOR S8TAMP ONLY)
GREGORY A. LEE

ATTORNEY AT LAW
A Professalonal Law Corporation

17887 MacArthur Boulevard
Sacond Floor
rvina, Califamia 82814
(848) B55-2445 - FAX, (840) 955-2445
CABAR# 77138

Attorney for Defendant, LINK IT SOFTWARE CORPORATION

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SAN MATEO

HYPERTOUCH, a Califomnia g CASE NQ. Civ 426832
Carporation, for themselvas and far
all others similarly situated, NOTICE OF MOTION FOR ORDER
TRANSFERRING ACTION:
Plaintiffs, DECLARATION OF GREGORY LEE;
POINTS AND AUTHORITIES:
V. PROPOSED ORDER
LINK IT SOFTWARE DATE : 3/19/03
CORPORATION, a California TIME :2:00a.m.
Corporation and DOES 1 through DEPT :14
100, inclusive,
DATE ACTION FILED:  10/31/02
Defendants. !

TO EACH PARTY AND TO THE ATTORNEY OF RECORD TO EACH PARTY:

YOU ARE HEREBY NOTIFIED THAT on March 19, 2003 at 9:00 a.m. in
Department 14 of this Court, located at 400 County Center, Redwood City, California,
County of San Mateo, defendant in the above entitled action will move the court for an
Order to Transfer the Action to the Superior Court of the State of California, County of
Los Angelss, North Valley District located at 900 Third Straet San Femando
California, 81340, pursuant to Code of Civil Prccedure settion 397(3). Defendant's

mation will be made upon the ground that the convenience of witnesses and the ends
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of justice would be promoted by such transfer.
Said motion will be based upon this Notica, the points and authorities set forth
below, the attached declaration of Gregory A. Lee, and the complete files and records

of this action,
DATED: vl%lo’} LAW OFFICES % GREGORY A. LEE
By@ LEE

" Aftorney At Law
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FACTS

LINK IT SOFTWARE CORPORATION, defendant in the above-entitied action, is
a Galifornia corporation, duly organized and recognized under California law, doing
buginess in Santa Clarita, California. Hypertouch, plaintiff in the above-entitled action,
is a California corporation duly organized and recognized under California law, doing
[ business with its principal place of business in Redwood City, California. On Qctaber
31, 2002, plaintiff initiated a class action lawsuit against defendant, plaintiff allages that
defendant sent unsolicited e-mail to persons in San Mateo County and elsewhers in
California. Defendant now moves this court for an Order Transferring the Action
pursuant to Code of Civil Procedure section 297(3)

MEMORANDUM OF POINTS AND AUTHORITIES
1.
CONVENIENCE OF WITNESSES

“The court may, on metion, change the place of trial in the following cases:

(3) When the convenience of the witnesses and the ends of justice would be promoted
by the change.” Code of Civil Procedure Section 397(3)

In the instant case, the listed withesses are expected to testify at trial. To require
the withesses to travel to this county would prove to costly in travel expenses and loss
of work. Additionally, deposition testimony is not sufficient because it wil not havs the
same impact on the jury.

2
CONCLUSION

Based on the above it is respectiully requested that the above-entitied action be
transferred to the Superior Court of the State of California, County of Los Angeles, in
the North Vaitey District.

DATED: | \-u \o‘} LAW OFFICES wnv A. LEE

By: & A. LEE
‘ Attorney At Law
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LAW OFPFICES OF (SPACE BELOW FOR STAMP ONLY)

GREGORY A. LEE
ATTORNEY AT LAW
A Profegsional Law Corporation

17867 MacArthur Boulevard
Second Flaor
Irving, Califomia 52814
(949) 955-2445 - FAX (949) BS5-2448
CABAR# 77129

Attorney for Defendant, LINK IT SOFTWARE CORPORATION

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF SAN MATEO
HYPERTOUCH, a California ) CABENO, CIV 426832
Corporation, for themselves and for )
gl others similarly situated,
o DECLARATION OF GREGORY A. LEE
Plaintiffs, IN SUPPORT OF MOTION TO
TRANSFER ACTION
V.
DATE :38/19/03
LINK IT SBOFTWARE TME :9:00am.
CORPORATION, a California DEPT :14
Corporation and DOES 1 through
100, Inclusive, ) DATE ACTION FILED: 10/31/02
)
Defendants. ;

I am the attorney for the defendant in the above entitled action.
1. The following is the name of each witness wha is expected to testify at the
trial of this action, and the substance of his testimony:

(A)  Matt Marshall is the e-mail coordinator and as sueh he diractly
handles all e-mail. His testimony will relate to the handiing of
e-mail at LINK IT SOFTWARE CORPORTION.

(B) Dave Stromberg is the co-writer of the sofiware and is rasponsible
for making sure that the e-mails comply with the law, M.
Stromberg’s testimeny relates to the a-mail software.

1
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The above-mentioned witnesses would have to travel over 330 miles to appear
in court. This would be inconvenient for the witnesses because of the costs of travel
and the costs as a result of joss of work. Also, bacause of the great distance
defendants could be deprived of their witnesses in court.

The ends of justice would be promoted by transfarring this action for trial to the
Superior Court of the State of Califomia, County of Los Angelas, North Valley District
|| for the reason that the above mentioned witnesses are expectad to testify at trial and
deposition testimony would not have a sufficient impact on the jury.

2. Cancurrently with filing the Notice to which this Declaration is attached, |
paid or caused to be paid to the clerk of this court, the costs and fees demanded by
said clerk for transferring this action to the Superior Court of the State of California,
County of Los Angales, North Valley District, and of filing papers in the said court to
which transfer is sought, in compliance with Code of Civil Procedura Section 399.

I declare under penalty of perjury under the laws of the State of Califarnia that

the foregaing is true and correct.

DATED: Lk%\o}
. LEE, Esquire
Decla

v ——r——ie
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LAW OFFICES OF (SPACE BELOW FOR STAMP ONLY)
GREGORY A. LEE

ATTORNEY AT LAW
A Professional Law Corporation
17897 MacArthur Boylevard
Sacond Floor
Irvine, Califernia 92614
{940) 955-2445 - FAX (248) 5552446
CABAR # 77130

Attornaey for Defandant, LINK IT SOFTWARE CORPORATION

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
COUNTY OF SAN MATEQ

HYPERTOUCH, a California ) CASENO.. Clv426832
Corporation, for themselves and for
all others similarly situated,

ORDER TRANSFERRING ACTION
Plaintiffs,
v,
DATE :3/19/03
LINK IT SOFTWARE TIME :8:00am,
CORPORATION, a California DEPT : 14
Corporation and DOES 1 through
100, inclusive, ) DATE ACTION FILED: 10/31/02
Defendants. ;

Defendant, LINK IT SOFTWARE CORPORATION’s, Motion to Transfar Action in
the above-entitled action came on for hearing befora me on this 18" day of March,
2008, |

The Caurt being fully advised and good cause appearing hereby orders that
Defendant's Motion te Transfer Action is granted and the abave entitied action is
transferred to the Superior Court of the State of California, County of Los Angeles,
North Vailey District located at 800 Third Street, San Fernande, California,

DATED:

JUDGE OF THE SUPERIOR COURT
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PROOF OF SERVICE
(10134, 2015.5 C.C.19

STATE OF CALIFORNIA
COUNTY OF ORANGE

1am employed in the County of Orange, State of California. 1 am over the age of 18 and

not a party to the within action; my business address is 17897 Mac Arthur Boulevar , Second
Floor, Irvine, CA 92614

On January 21, 2003, T served the foreggilgx% document described ag,
NOTICE OF MOTION FOR ORDER TRANSFERRING ACTION AND DECLARATION
OF GREGORY A. LEE on the interested partias in this action,

( ) by placing true copies thereof enclosed in sealed eavelopes us stated on the attached
mailing list

(Xf? " by placing ( ) the original (X ) a tnye copy thereof enclosed in sealed envelopes addressed
as follows:

() by faxing a true copy to:
() by personal delivery to:

(X) bymail as follows: | am “readily familiar” with the Grm’s practice of collecting and
pracessing correspondence for mailing, Under that prastice it would be deposited with
The U.S. Postal Servive on that same day with postage therson fully prepaid at Santa Ana,
California, in the ordinary course of business. I am aware that on motion of the arty
served, service is presumed invalid if postal cancellation date or postage meter cFar.e is
more than one day after date of deposit for mailing an affidavit.

LAW OFFICES OF JOHN FALLAT
John L. Fallat, Esq. (SBN#11442)
907 Sir Prake Boulevard

Suite 100

Kentfield, CA 94904

Executed on January 21, 2003, Santa Ana, California, and declarad under penalty of
perjury under the faws of the State of Californis thet the abovs is true and correct.

ﬁ

Jolep do
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LAW OFFICES OF JOHN L. FALLAT DORSED FILED
John L. Failat, Esq. (State Bar No. 114842) EN
Rebecca Y. Lt:}ko%sf §Sme Bar No. 222980) SAN MATEOQ COUNTY
907 Sir Francis Drake Blvd., Suite 100 3
jfge;ntﬁlfld, CA 9;1249 15% FEB 27 200

e one: (415)457-37
Facggmle (5115) 457-2667 Cletk of the Superior Court
Attorney for Plaintiff By DEMUTY CLERK
Hypertouch ‘

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN MATEO
HYPERTQUCH, a California corporation, Case No. CIV426832
for themselves and for all others simtilarly
situated, CLASS ACTION
Plaintiffs, MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
Vs. PLAINTIFF’S OPPOSITION TO

DEFENDANT’S MOTION TO
LINK IT SOFTWARE CORPORATION, a CHANGE VENUE
California corporation, and DOES 1 through

100, inclusive, Date: March 19 2003
Time; i'i' ‘;JOa.m

Defendants. Pept:

1. Introduction

Hypertouch filed suit on October 31, 2002 secking remedies on behalf of a proposed class of
indjviduals. Representative plaintiff, Hypertouch, is a California corporation doing business with its
principal place of business in Redwood City, California. The class action named LINK IT SOFTWARE
CORPORATION, a California corporation, and DOES 1 through 100, inclusive, (hereinafter referred to as
“Defendant”). In sum, the class action was brought because the Defendants repeatedly sent unsolicited e-
mail advertisements to plaintiffs in San Mateo County and elsewhere in California in violation of Business
and Professions Code §17538.5,

On February 11, 2003, plaintiffs received defendant’s Notice of Motlon to Transfer Venue.
Defendant’s grounds for changing venue is that defendant’s employees Wc:uld be mconvemenced by

Memorandum Of Points And Authorities In Support Of Plaintif's Opposzition to Defendant’s Motion to Change Venue -1-
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traveling from Los Angeles to San Mateo County to testify as witnesses in the trial. Plaintiff opposes

defendant’s motion as without merit and untimely and requests the court deny said Motion.

2. ARGUMENT

A. Absent extraordinary circamstances, comvenience of party witnesses is not a

permissible consideration for change of venue.

Pursuant to C.C.P. § 397( ¢ ), a court may grant a motion to change venue if 2 non-party witness
would be seriously inconvenienced (emphasis added). A party’s inconvenience is not considered absent
extraordinary circumstances. Union Trust Life Insurance Co. v. Superior Court (1968) 259 Cal.App.2d 23;
Wrin v. Ohlandt (1931) 231 Cal. 158, Generally, extraordinary circumnstatices are limited to cases where 2
party is so ill or feeble that travel to another county would endanger his or her health. Simonian v. Simonian
{1950) 97 Cal.App.2d 68, 69.

This applies to witnesses that are employees of a party. Stute v. Burinda (1981) 123 Cal.App.3d
Supp. 11,17. This also applies to expert witnesses who may be calied to testify, but have no personal
knowledge of the facts of the case. See Wrin v. Ohlandt, supra. Tn the case at bar, the defendant’s motion
states that the defendant’s e-mail coordinator, Matt Marshall, and software co-writer, Dave Stromberg, are
expected to testify at trial, and that travel to San Mateo County from Los Angeles would be such a great
inconvenience that the venue should be changed. However, as nioted gbove, this is not sufficient grounds
for granting a motion to change venue.

B. Deferdant has failed to meet their burden of proof.

In a Motion for Change of Venue based on inconvenience of witnesses and in the interests of
justice, defendant must show, through affidavits or declarations, 1) the names of the witnesses expected to
testify for both parties; 2) the substance of their testimony; 3) whether the witness(es) bas been deposed or
given a statement; 4) the reasons it would be inconvenient; and 5) the reasons why the ends of justice
would be promoted by the change of venue. Juneau v. Juneau (1941) 45 Cal.App.2d 14.

In the case at bar, the defendant’s counsel submits a declaration wherein he merely states that travel

from Los Angeles to San Mateo would be inconvenient for the defendant’s employees due to travel

Memorandizn Of Points And Authorities I Suppott Of Plaintiff's Opposition to Defendant’s Motion to Change Venue -2-
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expenses and lost work. Clearly this fails to meet the criteria outlined in Juneau v. Juneau, supra, nor does
it show any extraordinary circumstances as required by Simonian v. Simonian, supra. Counsel Lee’ 's
Deciaratmn is conclusory hearsay and insufficient to prove that the venue should be changed for reasons of

extreme inconvenience and the furtherance of justice.

i Conclusion
Based on the above, Plaintiff respectfully requests that the defendant’s Motion for Change of Venue
be denied, and the defendant be ordered to file 2 responsive pleading no later than March 31, 2003.

DATE: February 20, 2003 %

REBECCA Y. LINKOUS
Attorey for Plaintiffs

28 f| -

Memotandum Of Points And Autherities In Support Of Plaintiff's Opposition to Defendant’s Motion to Change Veaue -3-
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LAW OFFICES OF JOHN L. FALLAT
JOHN L. FALLAT (State Bar No. 114842)
REBECCA Y. LINKOUS (State Bar No. 222980)

1;:.0. E ] 3(‘:5: 949040354
entfie
Telephone:  (415) 457-3773 ENDORSED FILED
Facsmmile: (415) 457-2667 SAN MATEO COUNTY
Attorneys for Plaintiff 7 2003
and Class FEB 2712
Ciark of the Superior Court
By CLERK
SUPERIOQR COURT QF CALIFORNIA
COUNTY OF SAN MATEQ
HYPERTOUCH, a California corporatlon, Case No. CIV426832
for themselves and for all others similarly
situated, CLASS ACTION
Plaintiffs, DECLARATION OF REBECCA
LINKOUS IN SUPPORT OF
VS. PLAINTIFF’S OPPOSITION TO
DEFENDANT’S MOTION TO

LINK IT SOFTWARE CORPORATION, a CHANGE VENUE
California corporation, and DOES 1 through
100, inclusive, Date: March 19, 2003
Time: 9:00 a.m.
Defendants. Dept: 14

I, Rebecca Y. Linkous, declare:

1. 1 am an attorney at law, ticensed to practice before all courts of the State of California, and
am associated with the Law Offices of John L. Fallat counsel of record for Plaintiffs and the Class. Imake
this Declaraﬁon from my own personal knowledge, except as to matters stated on information and belief,
and as to those matters I believe them to be true. If called upon as a witness, I wduld competently testify as
to the truth of the matters herein stated.

2. T am informed and believe, based on the Declaration of Gregory Lee, that Matt Marshall is
etployed by the defendant as their e-mail coord:matur :

Declaration of Rebacea Y. Linkous in Support of Plaintiff™s Opposition to Motion to Change Venue : 1
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3. 1 am informed and believe, based on the Declaration of Gregory Lee, that Dave Stromberg is
employed by the defendant as their software co-writer. _

4,  ]am informed and believe, based on the Declaration of Gregory Lee, that Matt Marshall and
Dave Stromberg are expected to testify for the defendant at the trial in the instant proceeding.

5. I am informed and believe, based on the Declaration of Gregory Lee, that Defendant bases
their Motion on the supposed inconvenience to their employees of travel expenses and lost work as 2 result
of testifying.

6. 1 am informed and believe that business-related travel between Los Angeles and the San
Francisco Bay Area is covxmon and inexpensive.

7. I am informed and believe that several airlines commonly offer extremely low rates to
business travelers who book their tickets a mere two weeks in advance.

8. Therefore, 1 respectfully submit that the defendant has not met their burden of proof on the
Motion to change venue, and it should be denied with the defendant ordered to file a responsive pleading
no later than Marcl_J 31, 2003.

Executed ﬂﬁfg__%y of February, 2003, at Kentfield, California. I declare under penalty of
perjury under the laws of the State of California that the foregoing is true and correct.

LAW QFFICES OQF JOHN L. FALLAT
Attorney for Plaintiffs and Class

Declaration of Rebecca Y. Linkous in Suppert of Plaittiff™s Qpposition to Motion to Change Venue 2
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PROQF OF SERVICE BY MAIL
[CCP §1013(a)]

I, JENNIFER M. BEARD, declare that T am not a party to this action, am over the age of 18 years,
maintain a business address at 907 Sir Francis Drake Bivd., Suite 100, Kentfield, California 94904-1502,
and that on the date shown below, I served the documenits listed hetein on the persons listed herein by
placing true copies of said documents in sealed envelopes and depositing said envelopes in the United States
mail at Kentfield, California, with postage prepaid, directed to said persons at the addresses below.

DOCUMENTS SERVED:

DECLARATION OF REBECCA Y. LINKOUS IN SUPPORT OF PLAINTIFF’S OPPOSITION TO
DEFENDANT’S MOTION TO CHANGE VENUE

SERVED UPON:

Gregory A. Lee, Esq.

Law Offices of Gregory A. Lee

17897 MacArthur Blvd., Second Floor
Irvine, CA 92614

I declare under penalty of perjury that the foregomg is true and correct and that this proof of service was
executed on the date stated below, at Kentfield, C

DATED: 7/}% 1%

Proof of Service 2




LAW OFFICES OF JOHN L. FALLAT

John I.. Fallat, Egq, (State Bar Np, 1 14842)

Rebecca v Linkous, Es?_.
907 Sir Francis Drake Bly, . Suite 100
Kentfield, CA 94049.]505
Telephope: 5415) 457-3773

(

State Bar No. 222980)

Facsunjle; 15) 457.2667
Attorney for Plaintiff
Ypertouch
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN MATEQ

HYPERTDUCH, a California corporation,

for themselves and for all others similarly
situated,

Plaintiffs,

Vs,

LINK IT SOFTWARE CORPORA’IION, a
California otporation, and DOES | through

100, nclusive,

appearauces being made:

IT IS HEREBY ORDERED:

Case No. CIV426832

CLASS ACTION

==L ALTTON

ORDER DENYING CHANGE oF
VENUE

Date: March 19, 2003
Time: 9:00a.m
Dept: 14

Defendant's Motion for Change of Venue is Denjed.

Dated: 2002
___-—-————__________,

Order Detying Motion for Change of Venue

.

JUDGE OF THE SUPERIOR COURT ‘






