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Lieblet, Ivey, Conner, Berry & St. Hilaire Hon. Fred Van Sickle
By: Floyd E. Ivey

1%741 . Edison, Suite C

P.O. Box 6125

Kennewick, WA 99336

Local Counsel for Defendants Inmpulse Marketing

Group, Inc., Jeffrey Goldstein and Kenneth Adamson

Klein, Zelman, Rothermel & Dichter, L.L.P.
By: Sean A. Moynihan

485 Madison Avenue, 15" Floor

New York, NY 10022

(212) 935-6020

Attorneys for Defendant Inpulse Marketing

Group, Inc., Jeffrey Goldstein and Kenneth Adantson

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WASHINGTON

AT RICHLAND
James S. Gordon, Jr., Case No.: CV-04-5125-FVS
Plaintiff,
DECLARATION OF
v. SEAN A. MOYNIHAN, ESQ. IN
SUPPORT OF DEFENDANTS’
Imf}f)ulse MarketingPGrou , Inc., MOTION TO DISMISS OR, IN
Jeftrey Goldstein, Phillip Huston, THE ALTERNATIVE, FOR A
and Kenneth Adamson, MORE DEFINITE STATEMENT
Defendants.

Impulse Marketing Group, Inc.,
Third-Party Plaintiff,
V.

Bonnie F. Gordon, Jamila Gordon,
James Gordon, III, and Jonathan

Gordon,
Third-Party Defendants.

Sean A. Moynihan, an attorney and counselor at law duly licensed in the State

of New York, now declares:
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1. I am a partner with the law firm of Klein, Zelman, Rothermel & Dichter,
L.L.P., counsel for Defendants Impulse Matketing Group, Inc. (“Impulse”), Jeffrey
Goldstein (“Goldstein”) and Kenneth Adamson (“Adamson”) (collectively,
“Defendants”) in the above-captioned action. I submit this declaration in support of
Defendants’ Memorandum in Suppott of Defendants’ Motion to Dismiss or, in the
Alternative, for a More Definite Statement. Except as to matters alleged below as
being upon information and belief, I am fully and personally familiar with the facts
and circumstances set forth herein.

2. This action was commenced by the filing of a summons and complaint
on November 23, 2004 against Impulse (the “Original Complaint™).

3. The Original Complaint was rife with vague and ambiguous allegations
that Impulse had violated “at least one” provision of RCW § 19.190, ez seq. (collectively
referred to as “CEMA?”).

4. In an attempt to divine the precise allegations contained in the Original
Complaint, and the factual bases thereof, Impulse served its initial discovety requests
on ot about December 23, 2005.

5. Plaintiff’s purported responses were so evasive and incomplete as to be
considered non-responsive, and shed no light on the allegations in the Original
Complaint.

0. To date, Plaintiff has steadfastly refused to propetly respond to Impulse’s
discovery requests, and has repeatedly reiterated that he will not disclose how
Defendants allegedly violated the statutes; instead, telling Defendants to “figure it out”
for themselves.

7. On or about May 2, 2006, this Court granted in part and denied in part

Plaintiff’s motion to amend the Otiginal Complaint. On or about June 13, 20006,
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Plaintiff filed his First Amended Complaint (the “Amended Complaint”), naming
three (3) new defendants and adding new causes of action.

8. Despite this Court’s Order directly prohibiting him from adding any new
plaintiffs and in blatant disregard of Fed. R. Civ. P. 15, Plaintiff unilaterally amended
the caption to add “d/b/a Gordonworks.com” as a plaintiff. Plaintiff never sought
leave of the Court to add the alleged d/b/a Gordonworks.com as a plaintiff. Further,
upon informaton and belief, such d/b/a is not properly registered as a trade name
with the State of Washington Department of Licensing.

9. Both the Original Complaint and Amended Complaint fail to specify
either a time frame during which such violations are alleged to have occurred, or the
number or emails alleged to have been sent by Defendants in violation of CEMA,
RCW § 19.86, ¢z seq. (collectively referred to as “CPA”), 15 U.S.C. § 7701, ez seq.
(collectively referred to as “CAN-SPAM”) and/or RCW § 19.170, e seq. (collectively
referred to as the “Prize Statute”).

10.  Plaintiff refuses, eithet in his pleadings or in his discovery, to identify
how Defendants allegedly violated CEMA, CPA, CAN-SPAM and/or the Prize
Statute.

11.  Now, nearly two (2) yeats into the action and over four hundred (400)
docket entries later, Defendants are no closer to being able to identify and defend the
allegations lodged against them.

12, Plaintiff’s averments in this action contradict those made by Plaintiff in
other actions. Specifically, although Plaintiff claims in this action to own the server, in
a separate action against Virtumundo, Inc. Plaintiff stated that the server on which the
domain name Gordonworks.com resides is owned by third-party Omni Innovations,

LLC. However, upon information and belief, Gordonworks.com is hosted by
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Webmasters.com on a server located in Tampa, Florida. In addition, the internet
domain setver ns.gordonworks.com has been assigned Internet Protocol (“TP”)
address 68.178.150.119 by the domain name registrar Go Daddy Software, Inc. This
IP address is, upon information and belief, situated in Scottsdale, Arizona. Attached
hereto as Exhibit A is the DNS Lookup information related to the domain name,
server and IP address.

13.  James S. Gotdon, Jt. is a professional plaintiff, whose tendency to
exaggerate has already been noted by Judge Coughenour of the Western District of
Washington. Attached heteto as Exhibit B is a copy of Judge Coughenout’s decision
in Gordon v. Virtumundo, Inc., Case No. CV06-0204]JCC.

14.  Plaintff admitted on his website that he has “developed a system that
shifts the ‘“financial’ burden from [himself] back to those who choose to send [him]
spam.” Attached hereto as Exhibit C is a print out of Plaintiff’s website from March
2004 obtained from Internet Archive’s Wayback Machine, as well as information
about the Wayback Machine.

15.  Plaintiff’s scheme is further evidenced by the fact that, upon information
and belief, he has filed no less than eleven (11) lawsuits, not including the present

action, against email marketers since 2004.

DATED this 2" day of August, 2006.

Seaer’A. M(}yﬁihan
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DNS Lookup - www.gordonfeaigaii=-cv-05125-FVS DocChp@RivdQBsstuFdlae 03¢ 8dld@@6?name=www.gordonworks...

DNS Lookup: www.gordonworks.com ALL record

Generated by www.DNSstuff.com at 19:52:02 GMT on 30 Aug 2006.

Peer 1 Hosting Plans Nibblers Free DNS Service

High performance hosting plans from $269. Trumpf power tools New Tools and Flexible DNS service for every domain - .com,
Request a quote online Replacement parts .net, .org, and more
www.dedicatedhosting.com www.emaxaction.com www.pairNIC.com

How I am searching:

Searching for www.gordonworks.com ALL record at h.root-servers.net [128.63.2.53]: Got referral to j.gtld-serve
Searching for www.gordonworks.com ALL record at j.gtld-servers.net. [192.48.79.30]: Got referral to ns2.gordor
Searching for www.gordonworks.com ALL record at ns2.gordonworks.com. [68.178.150.119]: Got CNAME of gordonwor}
Searching for gordonworks.com ALL record at a.root-servers.net [198.41.0.4]: Got referral to D.GTLD-SERVERS.NE
Searching for gordonworks.com ALL record at D.GTLD-SERVERS.NET. [192.31.80.30]: Got referral to nsl.gordonwor}
Searching for gordonworks.com ALL record at nsl.gordonworks.com. [68.178.150.119]: Reports mail.gordonworks.cc

Answer:
Domain Type Class TTL Answer

gordonworks.com. MX IN 86400 mail.gordonworks.com. [Preference = 10]
Primary DNS server: ns.gordonworks.com.
Responsible Name: root@gordonworks.com.
Serial: 1117646086

gordonworks.com. SOA IN 86400 Refresh: 10800 (3h)
Retry: 3600 (1h)
Expire: 604800 (1w)
Minimum/NegTTL: 86400 (1d)

gordonworks.com. NS IN 86400 ns.gordonworks.com.

gordonworks.com. A IN 86400 68.178.150.11%

mail.gordonworks.com. A IN 86400 68.178.150.119

ns.gordonworks.com. A IN 86400 68.178.150.119

NOTE: One or more CNAMEs were encountered. www.gordonworks.com is really gordonworks.com.

There is no need to refresh the page -- to see the DNS traversal, to make sure that all DNS servers are report
the same results, you can Click Here.

Note that these results are obtained in real-time, meaning that these are not cached results.
These results are what DNS resolvers all over the world will see right now (unless they have cached informatic

Note about ANY/ALL lookups: The ANY/ALL record type is designed to show every DNS record for a hostname.

We display all DNS records that are returned to us. There are two catches to ANY/ALL lookups, however. The
first is that it only returns DNS records for the hostname that you enter, so if you enter 'example.com' you
will see the A record for example.com and MX record for example.com, but you will not see the A record for
www.example.com (this isn't possible without a zone transfer, which normally requires special permission).

The other catch is that some DNS servers are unfortunately set up to 'lie', and not return all the DNS records
for a hostname. This behavior is the same no matter what you use to do the DNS lookup.

(C) Copyright 2000-2006 DNSstuff.com
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WHOIS - 68.178.150.119  Case 2:04-cv-05125-FVS  DogigmerkAddSstuff Eolee Si84mbi2eHIH=68.178.150.119&email=on

WHOIS results for 68.178.150.119

Generated by www.DNSstuff.com

Location: United States [City: Scottsdale, Arizonal

NOTE: More information appears to be available at NOC124-ARIN.

Using 0 day old cached answer (or, you can get fresh results).

Displaying E-mail address (use sparingly -- this will make it more likely that you will trigger our rate limiting system).
OrgName: Go Daddy Software, Inc.

OrglID: GD5-31

Address: 14455 N Hayden Road

Address: Suite 226

City: Scottsdale

StateProv: AZ
PostalCode: 85260

Country: us

NetRange: 68.178.128.0 - 68.178.255.255
CIDR: 68.178.128.0/17

NetName : GO-DADDY-SOFTWARE-INC
NetHandle: NET-68-178-128-0-1

Parent: NET-68-0-0-0-0

NetType: Direct Allocation

NameServer: CNS1.SECURESERVER.NET
NameServer: CNS2.SECURESERVER.NET

Comment :
RegDate: 2005-04-12
Updated: 2005-11-11

RAbuseHandle: ABUSE51-ARIN
RAbuseName : Abuse Department
RAbusePhone: +1-480-624-2505
RAbuseEmail: abuse@godaddy.com

RNOCHandle: NOC124-ARIN

RNOCName : Network Operations Center
RNOCPhone: +1-480-~505-8809
RNOCEmail: noc@godaddy.com

OrgAbuseHandle: ABUSES1-ARIN
OrgAbuseName: Abuse Department
OrgAbusePhone: +1-480-624-2505
OrgAbuseEmail: abuse@godaddy.com

OrgNOCHandle: NOC124-ARIN

OrgNOCName : Network Operations Center
OrgNOCPhone: +1-480-505-8809
OrgNOCEmail: noc@godaddy.com

OrgTechHandle: NOC124-ARIN

OrgTechName: Network Operations Center
OrgTechPhone: +1-480-505-8809
OrgTechEmail: noc@godaddy.com

# ARIN WHOIS database, last updated 2006-08-29 19:10
4 Enter ? for additional hints on searching ARIN's WHOIS database.

When the server was last reloaded, we had 294080 IP addresses hanned. We encourage you to view these pages in a browser or widget/extension.
You are not allowed to use automated programs to access this information, or you may be fined.

(C) Copyright 2000-2006 DNSstuff.com
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City From IP Case 2:04-cv-05125-FVS  Document 4Q&p./whiteeh Q88262206 s/ city.ch?ip=68.178.150.119

City From IP

Generated by www.DNSstuff.com

Buy Blue Coat Appliances Proxy Server
Complete selection of Blue Coat Proxy & Anti-Spyware Appliances Half the global 500 uses HP Integrity servers—See why

www.EdgeBlue.com www.Itanium-Integrity.com

IP: 68.178.150.119

Country: United States

City: Scottsdale, Arizona
Country Code: us

Currency: USD [United States Dollars]
Private IP? No

Known Proxy? No

Want to know more about geolocation? Check our our geolocation FAQ, or you can buy the geolocation
database we use (for city, region, and country) from IP2Location.
Look up another IP: ~ Find City |

When the server was last reloaded, we had 294080 IP addresses banned. We encourage you to view these pages in a browser or
widget/extension.
You are not allowed to use automated programs to access this information, or you may be fined.

(C) Copyright 2000-2006 DNSstuff.com
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