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Case 2:04-cv-05125-FVS Document 401 Filed 08/14/2006

Llebler IveEy Conner Berry & St. Hilaire Hon. Fred Van Sickle

11741 Ny Echson Smte C
P.O. Box 6125
Kennewick, WA 90336
Local Counsel for D?innﬂlant
Impulse Marketing

Klein, Zelman, Rothermel
B§5 Sean A. Moynihan

Hon. Harold D. Clarke

oup, Inc.

& Dichter, L.L.P.

Madison Avenue. 15% Floor

New York, NY 10022
Attorneys for Defendant

Impulsé Marketing Group, Inc.

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WASHINGTON

James S. Gordon, Jr.,

AT RICHLAND
Case No.: CV-04-5125-FVS

Plaintiff, DECLARATION OF SEAN A.
MOYNIHAN. E %
v. SUPPORT OF DEFENDANT’S
OPPOSITION TO PLAINTIEFS
Fulse Marketm%) Grou Inc., MOTION TO COMPEL
Goldstein uston,
and Kenneth Adamson For Resolution b CY Discovery Master
The Hon. Harold D. Clarke
Defendants.
Impulse Marketing Group, Inc.,
Third-Party Plaintiff,
V.

Bonnie F. Gordon, Jamila Gordon,
James Gordon, 111, and Jonathan

Third-Party Defendants.

Gordon,

Sean A. Moynihan, an attorney and counselor at law duly licensed in the

State of New York, now declares:

MOYNIHAN DECLARATION IN SUPPORT OF KLEIN, ZELMAN, ROTHERMEL & DICHTER, L.L.P.
DEFENDANT’S OPPOSITION TO PLAINTIFF’S 485 MADISON AVENUE, 15™ FLOOR

MOTION TO COMPEL - 1

NEW YORK, NEW YORK 10022
(212) 935-6020
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1.  Iam a partner with the law firm of Klein, Zelman, Rothermel &
Dichter, L.L.P., counsel for Defendant Impulse Marketing Group, Inc.
(“Defendant” or “Impulse”) in the above-captioned action. I submit this
declaration in support of Defendant’s Memorandum in Opposition to
Plaintif’s Motion to Compel. Except as to matters alleged below as being
upon information and belief, I am fully and personally familiar with the facts
and circumstances set forth herein.

2. The instant action was commenced by the filing of a summons and
complaint on November 23, 2004 (the “Original Complaint™).

3. The Original Complaint was rife with vague, ambiguous
allegations that Defendant violated RCW 19.190 et seq. (collectively referred to
as “CEMA”), and Plaintiff refuses, either in his pleadings or discovery, to
identify how Defendant allegedly violated CEMA.

4. The Original Complaint failed to specify either a time frame during
which such violations were alleged to have occurred, or the number of emails
alleged to have been sent by Impulse in violation of CEMA. Further, upon
information and belief, Defendant did not send email messages to the email
addresses at 1ssue.

5.  Following my inquiry some months ago, Plaintiff’s counsel
indicated that he has only reviewed a handful of the allegedly thousands of
emails in question.

6.  Impulse served its initial discovery requests on or about December
23, 2005.

7. On or about February 15, 2006, Impulse’s local counsel, Floyd
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Ivey, Bsq., wrote to Plaintiff’s counsel' inquiring as to the status of the overdue
responses and requesting that such responses be served by February 24, 2006
or, in the alternative, that the parties meet and confer pursuant to LR 37.1 on
either February 15, February 16 or February 17.

8. Subsequent to the February 15 correspondence, Impulse was
notified by Plaintiff’s counsel that he intended to withdraw his representation
of Plaintiff in the action.

9. At that time, Impulse requested that Mr. McKinley, Jr., Esq. relay
its demand to either receive discovery responses by February 24, 2006 or, in
the alternative, to meet and confer pursuant to LR 37.1 on any one of the
several dates previously specified.

10.  On February 21, 2006, when Impulse had received neither a notice
of substitution of counsel, discovery responses, nor a response to its request to
meet and confer, Defendant filed an expedited motion to compel.

11. On or about February 22, 2006, Plaintiff, by and through his
newly substituted counsel, Robert Siegel, Esq., served his initial response to
Defendant’s interrogatories and document requests. Notice of Withdrawal and
Consent to Substitution of Counsel was finally filed by Plaintiff on or about
March 3, 2006.

12.  On or about February 23 and March 3, Defendant identified the
deficiencies contained in Plaintiff’s discovery responses, and asked that
Plaintiff’s counsel advise of any intention or ability to respond more fully.

13.  To date, Plaintiff has steadfastly refused to properly respond to

'At the time of the February 15, 2006 correspondence, Plaintiff was represented by
Douglas E. McKinley, Jr., Esq.
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Defendant’s discovery requests and has repeatedly reiterated that he will not
disclose how Defendant allegedly violated the statute, instead telling Defendant
to “figure it out” for itself.

14. On or about March 9, 2006, this Court entered an order denying
Defendant’s motion to compel due to the fact that Mr. Siegel had only recently
been retained as new counsel, and allowed Defendant leave to renew if the
parties were unable to resolve their discovery disputes.

15.  On or about March 2, 2006, Plaintiff served his first
interrogatories and requests for production of documents. Such requests were
frequently overbroad, vague and ambiguous, often (as with the Original
Complaint) failed to include a relevant time period for which Plaintiff was
seeking requested information and/or documents, were not even limited to the
broad, undefined allegations in the Original Complaint, were patently
irrelevant and, in many instances, requested confidential commercial
information.

16. Counsel for both parties exchanged correspondence related to
outstanding discovery disputes on or about March 3, March 14 and April 14,
2006.

17. At each and every instance, Defendant reiterated its inability to
fully respond to Plaintiff’s discovery requests due to: 1) Plaintiff’s assertion of
vague and impossible to ascertain allegations in his Original Complaint; and 2)
Plaintiff’s refusal to provide meaningful responses to Defendant’s discovery
requests.

18.  On or about April 24, 2006, Defendant served its initial response
to Plaintiff’s discovery requests.
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Plaintift on April 26 and May 9, 2006 (attached hereto as Exhibit A),
Defendant merely seeks to have the claims against it, and the discovery requests
propounded by Plaintiff, reasonably defined so as to enable a meaningful
response.

20.  On or about May 9, 2006, counsel for both parties conferred
regarding the ongoing discovery disputes, and although Plaintiff continued to
refuse to craft more appropriate discovery requests, both parties agreed to
reconsider their prior discovery responses and to provide supplemental
IeSpONSEs.

21.  On or about May 9, 2006, Plaintift produced yet another CD-
ROM of unusable information, and on or about June 1, 2006, Plaintiff
supplemented his written responses to a fragment of Defendant’s requests.

22.  Defendant served its supplemental response to Plaintiff’s
interrogatories on or about June 9, 2006.

23. To date, Plaintiff has produced three (3) pages of evasive and
incomplete written responses to Defendant’s discovery requests and four (4)
CD-ROMs of indecipherable nonsense.

24. Plaintff failed, however, to properly specify, pursuant to Fed. R.
Civ. P. 33 and 34, to which interrogatory and/or document request each item
of information contained on the CD-ROMs was responsive.

25.  PlintifPs CD-ROMs containing purported discovery responses,
totaling approximately 614,247,996 bytes (approximately 213,406 pages),
were frequently unreadable, unusable and indecipherable, and Plaintiff has
refused to provide the information in a usable format.

26. Plaintiff’s “detailed analysis” consists of highlighted portions of
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26. DPlaintiffs “detailed analysis” consists of highlighted portions of
emails without stating: 1) any basis for Plaintiff’s belief that the email was
initiated by Impulse; or 2) the specific provision(s) of CEMA each unique
email is alleged to violate. A sample of Plaintiff’s production is attached hereto
as Exhibit B.

27. On or about June 13, 2006, Plaintiff filed his first amended
complaint naming three (3) new defendants and adding new causes of action
(the “Amended Complaint™).

28. Counsel for both parties again exchanged correspondence relating
to the discovery disputes on June 20 and June 27, 2006, and again, such
correspondence yielded no resolution.

29. On or about August 11, 2006, Impulse served its Second
Supplemental Response to Plaintiff’s First Interrogatories and Requests for
Production (attached hereto as Exhibit C).

DATED this /%" day of August, 2006.

-

Seay . Moyfﬁan
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Case 2:04-cv-05125-FVS
Sean Moynihan/KZRD To

04/26/2006 03:58 PM e

bce

Subject

Gentlemen:

Please take me off these exchanges.

Document 401 Filed 08/14/2006
Peter Glantz/KZRD

bob@msfseattle.com, "Floyd E. lvey™
<feivey@3-cities.com>

RE: Gordon v. Impulse Copy of Discovery responses Filed
4124

Bob, if you have a case, produce the discovery that supports your claims and lets get going on this.  Not
only did our client NOT send the emails at issue, my review indicates that the emails you produced so far

comply with the statute.

Obviously you realize that Impulse is not going to get coerced into paying a settlement. However, if you
have a valid claim, lay it out for me and then maybe we have something to discuss.

Consider my perspective when speaking to my clients: To date we are closing in on 370 docket entries,
we have rec'd no usable discovery, Impulse didn't send the emails and Plaintiff won't tell us whats wrong

with them. Doesn't give me much to work with.

Sean
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05/09/2006 01:50 PM cc Peter Glantz/KZRD

bce
Subject Fw: Gordon v. IMG

----- Forwarded by Sean Moynihan/KZRD on 05/09/2006 01:49 PM -----
Sean Moynihan/KZRD
05/09/2006 01:32 PM To "Floyd E. Ivey" <feivey@3-cities.com>
cc bob@msfseattle.com
Subject RE: Gordon v. IMGL]

Bob:
btw, the information in your email is false. IMG does not market adult, ever.

This brings us back to my email from about 10 days ago. If for no other reason than the sheer number of
emails proffered by your clients, your client seems to have made many serious erroneous assumptions
about IMG's involvement in the transactions at issue.

It would be tremendously helpful if we all stop the sideshows, vitriol and distractions and simply focus on
the issues. Playing hide the ball or making threats won't work. My client obviously will not be
intimidated and the trier of fact will not be duped or impressed by the volume of your allegations,
particularly if you cannot carry your burden as to each one.  As | said before, if you feel my client did
something wrong, lay it out and explain it email by email. | will then have something to discuss with them.
If not, dismiss the action and stop wasting your time and ours. Look at this from my vantage: | have
angry clients who will obviously seek mal pro and attorneys fees if we have to continue wasting their
money defending this action. Stop the senseless bleeding and everyone can probably still walk away.
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