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Summary of Changes. The J-1 category has undergone several changes
since publication of the 1998 Supplement to the Immigration Procedures
Handbook. Note the following:

. INS finalizes increase in filing fees. J-2 family members must apply for
INS-issued employment authorization on Form 1.765. The INS has
increased the filing fee for Form 1-765 from $70 fo %$100. The INS has
also increased the filing fee for Form 1-539, the application to
extend/change nonimmigrant status, from %75 to $120. The $120 fee
applies regardless of the number of co-applicants listed on the form. The
filing fee for Form I1-10%Z, the application for a replacement 1.94,
increased from $65 to $85. Finally, the filing fee for Form 1.612,
application for waiver of the two-year foreign residence requirement,
has increased from $85 to $170. The revised fee schedule 1z needed,
according to the INS, to cover the actual costs of adjudicating these
applications.

. New fee for § 212(e) waivers. The USIA has announced that it will begin
charging a $136 fee to recover the costs of processing requests for §
212(e) waivers. The fee went into effect for all waiver appleations
postmarked after July 27, 1998. The alien should not submit the
processing fee with the apphication for a waiver. Instead, once the USIA
recejves the application from either the ahien’s home government (in the
case of a no-objection waiver), from ap IGA (in the case of IGA waivers),
or from the INS (in the case of hardship and persecution waivers), the
TUSIA will sent a letter to the applicant indicating that the application
has been received and requesting payment of the fee.

) Work relief program established for certain J-1 students.
Effective June 24, 1998, college and university students who are in J-1
status and whose means of financial support, as reflected on their Form
IAP-66, comes from Indonesia, South Korea, Malaysia, Thailand or the
Philippines may be authorized to work on campus or off-campus full-
time. The INS is allowing such employment because students whose
means of support comes from these countries are experiencing severe
economic hardship due to the rapid devaluation of their currencies
apainst the United States dollar and the resulting reduction in financial
support. To obtain this employment authorization, the student must
demonstrate that his or her support has been disrupted, reduced or
eliminated because of the economic crises taking place in cne of the five
specified countries. A responsible officer may certify the student's
eligibility for authorization under the student relief program and
endorse the student’s IAP-66 with employment authorization under the
program. Students authorized to engage in full-time employment under
the student relief program are permitted to reduce their normal course
of study in order to accept such emplovment without violating their
status.

* Relief for J-1 physicians subject to H-1B cap. The UJSTA has established
a policy allowing J-1 physicians granted waivers of the two-year foreign
residency requirement to be reinstated to J-1 status in order to sit for
medical broad certification examinations, The new policy addresses the
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problem faced by oJ-1 physicians granted § 212(e) waivers and who are
required to obtain H-1B status to engage in employment in the United
States. Until the H-1B cap is lifted, the USIA is granting the ECFMG
authority to reinstate alien physicians to valid program status, and to
extend the program, beyond the normal seven-vear limit, of these alien
physicians whose sole purpose for remaining in the United States is to
sit for an American Board of Medical Specialties (ABMS) certification
examination. The ECFMG is authorized to sponsor alien physicians
through the last day of the month in which the exam is administered,
not to exceed six months, The policy covers only J-1 physicians granted
§ 212(e) waivers and who arc awaiting adjudication of their H-1B
petitions. Note that the cap will be lifted on October 1, 1998 (the start
of the next fiscal year) but the fiscal year 1999 cap is expected to be
reached soon thereafter unless Congress enacts legislation increasing

the H-1B cap (several proposals to increase the H-1B cap are currently
being considered).

The J-1 visa category is used by foreign students, scholars, experts, medical
interns and residents, "international visitors,” and industrial and business trainees
to enter the United States as "exchange visitors," in U.8. government approved
Exchange-Visitor Programs, for the purpose of gaining experlence, studying, or
doing research in their respective fields. This chapter presents the information
needed to understand how the J-1 visa category can be used to bring aliens to the
United States. For more detailed information, see Fragomen, Del Rey & Bernsen,
Immigration Law and Business, § 2.4(c).

Special Group: Q Nonimmigrants. The 1990 Act created the ) nonimmigrant
eategory for aliens participating in an international cultural exchange program. A
designated program must provide practical training, employment, and the "sharing
of the history, culture, and traditions of the country of the alien's nationality "
Training is limited to 15 months, the trainees must be given the same wages as
U.S. workers, and the alien may not bring his or her spouse or children to the
United States with him or her. The INS must approve a Q petition filed by the
employer. The program requirements have been interpreted narrowly by the INSG,
50 that the program applies only to organizations like Disney World bringing aliens
to the United States to work at Epcot Center. Because of the narrow application of
the Q category, it 1s not discussed in this Handbook.

8.1. BASIC INFORMATION ABOUT THE J-1 CATEGORY
{a). Application Process

The U.5. sponsor must proceed through an Exchange-Visitor Program designated
by the U.S. Information Agency (USIA), the government agency that oversees and
approves all such programs. Sponsors may:

L]

Proceed through already-established programs within their own organizations

Bring J visa holders to the U.S. through another organization's program,
provided the eligibility requirements of that organization are met

Establish their own exchange-visitor program by applying to the USIA
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The sponsor of an Exchange-Visitor Program is empowered by the TUSIA to issue a
Certificate of Eligibility for each exchange visitor. USIA approval for each exchange
visitor is not required. Once the Certificate of Eligibility is issued, the exchange
alien must take the certificate to a U.S. consulate Lo apply for issuance of a J-1 visa,

There are eight types of programs through which sponsors may bring exchange
visitore to the United States. Those program types cover students, short-term
scholars, business trainees, teachers, professors, research scholars, specialists,
foreign medical graduates, summer travel/work for students, au pairs, and other
visitors (currently including international visitors, government visitors, and eamp
counselors). Application to be a program sponsor 1s limited to these types of
programs, but an organization may sponsor more than one program tvpe.

(b). Duration of Stay

The permissgible period of stay for exchange visitors varies depending the exchange
vigitor category in which the visitor is admitted.

Note the following:

. Students. Secondary school students may be admitted for a one-year period.
College and university students may be admitted for the anticipated length of
their academic program. Students in degree programs below the doctoral level
may also engage in 18 months of training after completion of their degree
programs. Post-doctoral training is permissible for a perind of 36 months
following conferral of the degree. Non-degree college and university students
are admissible for a two-year period.

*  Short-term scholars. This new category permits entries for a six-month period,
with no extensions allowed. Note that the usual three-week minimum stay
requirement is waived for this category.

. Trainees. Business trainees may be admitted to the United States for an 18-
month period. Trainees in flight training programs may receive a 24-month
period of stay.

*  Teaehers. Primary and secondary schaol teachers mav he admitted for a three-
year period.

= College and university professors and research scholurs. Admission in one of
these categories is usually for a three.year period. Under & final rule issued in
June 1996, this period may be extended an additional six months by the
program sponsor, provided the extension is necessary in order to permit the
alien to complete a specific project or research activity. In addition, an
extension beyond the three-year period may be authorized hy the USIA if: (1)
the extension request is filed within sixty days prior to the expiration of the
alien’s three-year period of stay (late applications may be excused if
extraordinary eircumstances exist): (2) the request is justified due to
"exceptional and unusual” circumstances and is necessary in order to permit
the alien to complete a specific project or research activity. Under this
standard, a foreign government's direct funding of a participant and that
government's desire to have the participant continue in his or her project for
an additional year would be considered sufficient to merit an extension. Other
examples of "exceptional or unusual” circumstances include the illness or
incapacity of a participant which prevent him or her from working on the
project for an extended period of iime, catastrophes involving the research

84



FROM CHADBOURNE & PARKE LLP (TUE) 2. 502 15:20/8T. 15:18/NC. 4863051475 P 6

THE J-1 VISA CATEGORY

experiment, or unforeseen delays in the research. Note that a designated
sponsor may also request advance authorization from the USIA to design and
conduct a program in excess of three years but less than six vears. Involvement
in such extended program is limited to J-1 professors and scholars who will
receive direct financing from U.S. or foreign government sources.

*  Specialists. This new category permits periods of stay up to one year,

*  Foreign medical graduates. Foreign doctors participating in U.S. imternships
and residencies may be admitted for the length of their program, with a usual
maximum of 7 years. Additional time may be conferred, however, under
complex USIA rules.

*  Summer student work/travel programs. USIA rules do not specify a maximum
period of stay, but presumably the four-month period applicable to other
summer programs applies as well to this category.

*  Au pairs. Participation in the au pair programs ig limited to one year,
*  International visitors. One-year maximum period of stay.

. Government visitors. 18-month maximum periad of stay.

*  Camp counselors. This program has a four-month limit on stay.

Under USIA rules, extensions beyond the usual program maximum may be
authorized by the USIA when adequate justification is given. Experience shows
that such extensions are rarely granted.

{c). Special Limitations

Two-year Foreign Residence Regquirement. A two-year foreign residence
requirement is imposed on some categories of exchange aliens once their U.8. stay
is completed. Any J-1 exchange visitor subject to the foreign residence requirement

12 ineligible for permanent residence or nonimmigrant visas in the H or L category
until he or she spends two years—after completion of stay—in his or her home

country or country of last residence. Some waivers of the requirement are available
in special cases.

The issues of who is subject to the requirement and how to obtain a waiver of it are
complex ones. Nevertheless, the foreign residence requirement is an important
consideration in determining whether to uge the J visa category, because the
options for placement of an alien who is subject to the requirement after completion
of training are limited.

For purposes of this discussion, note that business or industrial frainees are most
often subject to the foreign residence requirement because their field of training and
expertise appears on a Skills List maintained by the USLA. This list is a record of
those skills in each country deemed to be in short supply. The rationale for
imposing the foreign residence requirement in cases in which the field of training
appears on the skills list for the alien's home country is that the alien should use
his or her training in his or her home country before being permitted to bring those
skills into use in the U.S. or elsewhere. Whether a country appears on the skills list
depends on whether that country responded to a State Department survey to
determine skills in short supply in each country. In general, industrialized
countries, such as those in Western Europe and Japan, do not appear on
the skillg list.
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Aliens may also be subject to the two-year foreign residence requirement if they received
US. or home government funding for their participation in an Exchange-Visitor
Program. This situation most often arises in the case of students or research scholars.
Note that any government funding, including loans which the exchange visitor is
obligated to repay, may causa the exchange visitor to be subject to the foreign residence
requirement. This situation has arisen with many nationals of the People's Republic of
China (PRC) who received travel loans from their communes or work units; the 1.5,
government has concurred with the view of the Chinese government that these loans
congtitute government funding. Note: Because of developments in China in 1989,
certain Chinese nationals were eligible for a special waiver of the foreign residence
requirement. The application period for the special waiver and adjustment of status
program ended on June 30, 1994. See § 8.13.

Bar on Participation as Professor or Scholar for Previous J-1 Visa
Holders. A rule issued in April 1996 bars program participation as a professor or
research scholar for aliens who have been physically present in the United States as
a J-1 exchange visitor for all or part of the one-year period immediately preceding
the commencement of such participation as set forth in the [AP-66 form. This bar
was established to prevent the movement of J-1 students into the professor and
research scholar category, and to prevent aliens who had completed a three-year
period of J-1 status as a professor or research scholar from leaving the United
States and reenlering in a "new” research or professor program for an additional
three years. As revised by a final rule issued in June 1996, this one-year bar does
not apply to exchange visitors: (1) who participated in a exchange visifor program
for six months or less; (2) whose previous J-1 stay was in the short-term scholar
category; or (3) who is transferring to the sponsor's program. Note that the one-year
bar also applies to -2 spouses of the prineipal J-1 alien.

Employment Of J-2 Family Members: Family members of the exchange alien
enter the U.8. in the J-2 visa category. The spouse and minor children can accept
employment with INS authorization, but only if their compensation will be used for
their own support—not to support the principal alien.

The INS has issued new procedures which must be followed by J-2 dependents for
obtaining emplaoyment authorization. Those procedures ure a part of the INS effort
to institute a uniform Employment Authorization Document (EAD) to be issued to
all nonimmigrant aliens who receive work authorization from the INS. Under the
new procedures, the J-2 alien applies for employment authorization by mailing
Form I-765, together with the $100.00 filing fee, to the INS Service Center with
Jurisdiction of hig or her U.5. residence. Form [-765, which was revised in 1995, is
illustrated as Sample Form 2-5 in Chapter 2 of this Handbook. Economic necessity
for employment authorization need not be shown, but the J-2 alien mast
demonstrate - that the employment is not required for the support of the J-1
principal alien; therefore, evidence of the salary paid to the J-1 alien or the
existence of sufficient means of support for that alien is reguired. Employment
authorization, once received, is valid for employment with any employer, but
limited to the period stated on the EAD. The EAD will be issued for the authorized
period of stay.-whichever is shorter; it can be renewed apon expiration.

The alien can obtain renewal of the authormzation period by making a new
application on Form 1-765 to the INS. The INES has a 90-day period to rule on the
employment authorization application; if it has not completed action on the
application within the 90.day period, it must grant an interim period of
employment authorization for 240 days. While the full ninety davs for adjudication
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is unlikely to be needed, at least a delay of several weeks in adjudication can be
anticipated. In order to avoid a gap in employment authorization, the alien should
apply for a new period of authorization up to ninety davs before the expiration of
the current period. The validity date of the EAD is the date of issuance, and there is
no provision for back-dating a new EAD to the expiration date of a prior EAD. As
noted, if the application is not adjudicated within ninety days, INS rules provide
that the alien must be given an interim authorization period of 240 days. The
interim 240-day period of authorization must be explicitly granted to the alien and
should be given to the alien at the time he or she goes to the INS office to seek it; it
is possible, however, that there may be a delay of several days at some INS offices
before the 240-day period is actually granted io the alien.

As an alternative to explicit employment authorization for the J-2 nonimmigrant,
the employer can seek a different nonimmigrant status for the alien in which
employment is permitted. The employer cannot commence employment of the alien
until the alien has received approval of the change of status from the INS, as
marked on Form 1.797.

8.2. BASIC REQUIREMENTS FOR OBTAINING J-1 STATUS

(@).  To enter the U.S,, the alien must have plans to participate in a
designated Exchange-Visitor Program,

An Exchange-Visitor Program may be sponsored by a government agency,
educational institution, hospital, nonprofit association, business, or industrial
concern. A group can sponsor its own Exchange-Visitor Program or it may bring
aliens to.the U.S. for training under an already-established program. Authority to
approve or deny designation as an Exchange Visitor Program rests with the United
States Information Agency.

NOTE: For several years, the USIA either denied or withheld adjudication of most
applications to sponsor Exchange-Visitor Programs for the purpose of business
training. Now that final rules governing the Exchange-Visitor Program were
adopted in March 1993, the USIA has again started adjudicating applications for
new program sponsors. Those applications are made on Form IAP-37, which is
llustrated in this chapter.

{b).  Certain categories of exchange visitors must spend an aggregate of
two years following completion of their U.S. training program in the
country of their nationality or last legal residence.

Aliens subject to this requirement are those who have participated in Exchange-
Visitor Programs and

*  whose programs have been financed in whole or in part by their governments
or by the U.8. government, or

*  who are nationals of countries that the Director of the USIA has determined
clearly require the skills and services of people with the aliens' special
training, or

* who are receiving graduate medical training in the U.S. (interns and
residents).
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The requirement is that such aliens must, absent a wuiver, reLurn o the eountry of
their nationality or last residence for an aggregate period of two vears following
completion of their U.S. training, before being able to return to the U.S. in the H or
L nonimmigrant categories, or as a permanent resident. Time spent outside of the
United States in a third country does not satisfy the two-year reguirement.
Example: A Zambian national spends two years in Canada as a research scientist
after receiving his Ph.D. degree at a U.8. university in J status. The alien cannot
return to the United States in H-1B status to work for a U.S. company bacause he
has not spent two years in Zambia; the two-year period in Canada does not fulfill
the requirement.

NOTE: When an exchange alien is subject to the two-year foreign residence
requirement, his or her spouse and children are also subject to this requirement
when they enter the U.8. in the J-2 visa category.

(c). The alien must maintain a foreign residence which he or she has no
intention of abandoning.

The alien's intent to enter the U.S. for a temporary period of time is judged
independently from the sponsor's intent not to keep the alien permanently in the
United States. It is therefore necessary for the alien to maintain his or her forsign
residence as evidence of an intention to return abroad.

8.3. BASIC QUESTIONS TO ANSWER BEFORE PROCEEDING WITH A J-1
CASE

(a). Is-there an already established program through which you can
proceed?

As noted, every exchange alien must enter the U.S. to participate in a designated
Exchange-Visitor Program. An intending program sponsor must obtain from the
Director of the USIA designation as an Exchange-Visitor Program and an assigned
program number.

Various organizations and many U.8. companies have already applied for and
received such program designation. For example, some organizations SEpONEOT
"umbrella programs" whereby they arrange for and facilitate the transfer of
exchange aliens to the U.S. for practical training with different U.S. emplovers. In
some instances, these organizations assist in placing aliens in on-the-job practical
training programs. Two organizations—the American Council on International
Personnel (212-688-2437) and the Association for International Practical
Training, Inc. (301-997-2200)-have obtained designation as sponsors for such
"umbrella programs" from the USIA. Various foreion chambers of commerce located
in the United States have also obtained program designation and their Programs
can be used by members of those chambers and others. When a company brings a
trainee to the U.5. under the sponsorship of one of these organizations, it need file
nothing with the USIA. The sponsoring organizaiion has already filed all Necessary
papers with the USIA and can issue the documentation needed to bring the
employee to the U.S. under an Exchange-Visitor Program.

By proceeding through an "umbrella program,” you also avoid the attendant
responsibilities and reporting requirements of a program sponsor. These reporting
requirements and the specific obligations that devolve on the designated program
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sponsor are somcwhat burdensome and complex. Note that each "umbrelia
program” has its own paperwork requirements for participants. Each has an
application procedure, and each requires that follow-up information be filed on the
status of the exchange alien, including an evaluation of his or her training. The
program sponsor then relays this information to the US1A.

In some instances, a company or organization may already have a USIA-designated, in-
house Exchange-Visitor Program. Certainly, if it has its own Exchange-Visitor Program,
the employer should seek eligibility for the alien under its own program. If, however, an
employer does not want to proceed through an "umbrella program” and does not vet
have an established in-house Exchange-Visitor Program, it will need to set up its own
program and seek designation as a program sponsor from the USIA,

"Au Pair" Programs. The USIA has approved several organizations as spansors of
programs bringing aliens to the United States to work ss au pairs for American
families. Information concerning these sponsors may be obtained from the TUSIA.
Authority for such programs was originally set to expire on September 40, 1997, but
legislation enacted in 1997 extends the authorization for au pair programs
permanently. Earlier legislation also required the USIA to open the program to
exchange visitors from all countries; the prior program was limited to aliens from
Western European countries. While numerical program limitations for individual au
pair program sponsors were lifted, the USIA intends to Lmpose an aggregate
Limitation of 22,720 total au pair participants per year.

The rules governing au pair programs were revised in 1897 to enhanee the USIA's
oversight of au pair programs. Generally the rules refine the selection and
screening requirements. Note the following:

- au pair participants must now attend, rather than merely enroll, for six
hours of academic credit at an institution of higher cducation

- host families must be provided with a report from the organizational
representative who interviewed the au pair participants, as well as
references

- au pairs must successfully complete a personality profile based on a
. psychometric test that compares applicants’ characteristice with those
considered most important for successful participation

. au pairs and host families must be provided with a USIA statement
regarding the an pair program itself

- au pair participants who will care for children under two years of age must
have at least 200 hours of documented infant child care experience

- au pairs musi receive a pre-departure package that clearly describes their
prospective child care responsibilities and enumerates unaccaptable
hehavior

- au pairs must receive at least eight hours of child safety instruction and at
least 24 hours of child development instruction (at least fours hours of
instruction must be devoted to infant-related care)

- au pairs must receive at least the federal minimum wage

- au pairs may not provide more than 10 hours of child care on any given day
or more than 45 hours of child care in any given week

8-9
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Summer Travel/Work Programs Recognized. Summer Travel/Work PIOgrams
permit foreign university students to enter the United Staies for the summer
months to travel and pursue employment opportunities. Four organizations
currently conduct Summer Travel/Work programs. The USIA has stated that it is
satisfied with the administration of these programs. Accordingly, it will permit
these four programs to expand the numbers of program participants, and the
countries from which they are selected. Information concerning these four programs
may be obtained by contacting the USIA.

(b). s your organization eligible to sponsor its own Exchange-Visitor
Program?

An organization that qualifies as a "U.S. citizen" may apply io sponsor its own
Exchange-Visitor Program. Applications are made to the TUSIA on Form IAP-37, a
copy of which is illustrated below.

Categories of Exchange-Visitor Programs, An organization may only be designated as an
Exchange-Visitor program sponsor for one or more of the following types of participants:

+  Btudenta

. Short-torm scholars
*  Trainees

= Professors

*  Research scholars

. Specialists

- Camp counselors

= Aupairs

Sponsorship of other categories of exchange visitors is limited by the USIA. For
example, "international visitors" may only be sponscred by the USIA itself. Foreign
doctors must be sponsored by the Educational Commission for Foreign Medical
Graduates,

U.S. Citizenship Requirement. The USIA rules require that program sponsors be
"citizens" of the United States. The rule provides that a sponsor is considered a U.S.
citizen if the sponsor is:

*  an mdividual who 1s a citizen of the United States or a lawful permanent
resident alien

. a general or limited partnership created or organized under the laws of the
United States, of which a majority of the partners are citizens of the United
States

*  a corporation, association, or other legal entity created or organized under the
laws of the United States:

—  which has its principal place of business in the United States, and
—  its shares or voting interests are traded on a U.S, stock exchange, or

— a majority of its officers, board of directors and sharcholders or holders of
voting interests are U.S. citizens

8-10
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- a non-profit corporation, association, or other legal entity created or organized
under the laws of the United States which:

— is qualified as a tax-exempt organization,

— has its principal place of business in the United States, and

— has a majority of officers and board of directors which are U.8. citizens
. an accredited college or university created under the laws of the United States
*  an agency of the United States

In addition, the "responsible officer” for the program sponsor must be a U8, citizen
or permanent resident. A "responsihle officer” is defined as the official of an
exchange visitor program sponsor who has been listed with the USIA as being
responsible for administering the program.

Other Requirements for Program Sponsors. Among other requirements, an applicant
to sponsor an Exchange-Visitor Program must document that it is capable of
meeting all financial obligations of a program sponsor and that it will devote
sufficient staff and resources to meet its duties. In addition, a program sponsor
must provide orientation for program participants as well as opportunities for
eross-cultural activities.

Program sponsors are also supposed to provide for reciprocity in their programs,
sending UJ.5. citizens abroad in exchange for foreign nationals coming to the United
States. One-for-one reciprocity is not required, but some degree of reciprocity should
be present in every program.

Note that every exchange program must meet two minimum requirements: at least
five exchange visitors must participate in the program per calendar year, and
each visitor's program must last at least three weeks {except for short-term
scholars).

A full discussion of sponsor requirements and the application procedure to become a
program sponsor are included in § 8.4, below.

(c). Is the exchange alien subject to the two-year foreign residence
requirement?

Some oJ-1 exchange visitors are subject—following completion of their U.S. training—
to a two-year residence requirement in the country of their birth or last legal
residence. Any J-1 industrial trainee or other exchange visitor who is subject to the
two-year foreign residence requirement is precluded from changing to the H or L
nonimmigrant work visa categories or from applying for permanent residence—
unless a waiver is obtained.

It is important for a company or organization to make a preliminary determination
as to whether the alien will have to return to his or her home country for two yvears,
This is because it will not be possible for the company to continue the alien's
services on a temporary basis—or even to have the alien petition for INS approval to
fill 2 new, permanent position-if this restriction applies.

The foreign residence requirement applies to three categories of exchange
visitors:

1. Exchange visitors who come to the U.5. to receive graduate medical
education or training. : -
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2. Exchange visitors whose training program is financed in whole or in
part by either an agency of the U.S. government or by the government
of the alien's home country.

3. Exchange visitors who possess skills in short supply in their own
countries,

The applicability of the requirement is determined at the time when the alien
applies for permission to remain in the U.8. as a permanent resident or as a
temporary nonimmigrant worker in the H or L visa categories.

The Certificate of Eligibility for Exchange Visitor (J-1) Status-Form [AP-66
contains a section where the U.5. consular officer, to whom the alien applies for the
J-1 visa, is to indicate whether the foreign residence requirement is applicable. The
consular officer’'s determination in this matter, however, is not final. Rather, the
final determination iz made by the INS when the alien submits an application for
change of status in the U.S. to a different nonimmigrant status or seeks permanent
resident status. In order to clarify this issue, the newest version of Form IAP-66 has
labeled this section of the form a "preliminary” determination on the foreign
residence requirement.

The rules for determining whether a person is subject to the two-year
foreign resident requirement and the scope of the requirement are
discussed in § 8.15 of this chapter.

(d). If the alien is subject to the two-year foreign residence requirement, is a
waiver obtainable?

Even though the exchange alien is subject to this Tequirement, the sponsor can still
bring him or her to the U.S. for training, research, or education. In such a case,
however, the sponsor and alien will want to know if the alien might be eligible for a
waiver of the requirement.

A waiver of the two-year residence requirement may be granted to a J-1 exchange
alien subject to its restriction under the following four conditions:

* A waiver may be sought by an interested U.S. government agency oh
behalf of the exchange alien.

This condition may occur, for example, in a case in which the alien is working
on a special project for the U.S. agency or, if for a private organization, in
which a U.8. agency is interested.

* A waiver may be obtained when the exchange visitor's compliance with
the foreign residence requirement would result in exceptional hardship
to his or her U.S. citizen or permanent resident spouse or child,

What constitutes "exceptional hardship” for purposes of obtaining such a
waiver depends on the particular circumstances of each case. For example,
ECONDMIC Teasons may constitute exceptionsl hardship but the evidentiary
showing of severe economie distress that is needed to obtain the waiver may
vary from case to case,

* A waiver of the two-yvear foreign residence requircment also may be
granted where the alien can demonstrate that he or she will be
subject to persecution upon returning home,
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Documentation of a well-founded fear of persecution on the basis of race,
religion, political opinion, nationality, or membership in a particular social
group rust be made in such a case.

* The final ground for waiving the two-vear foreign residence
requirement is on the basis of a "no-chjection” letter issued by the
alien's government to the USIA, stating that the foreign government
has "no objection” to the alien remaining in the U.S,

The "no-objection" letter must be sent to the Director of the USIA in the form of
a diplomatic note from the country's head of mission in the U.$. or through the
U.S. migsion in a foreign country. If the exchange alien is subject to the foreign
residence requirement because his or her occupation is on the Skills List for
his or her country, or because of home government funding, a no-ohjection
letter is often influential in obtaining a waiver. No-objection waivers are
unavailable to foreign medical graduates participating in an internship or
residence program in the United States in the J-1 category.

Note On Status Of Dependents Once Waiver Obtained: A J-2 spouse or child
is not subject to the two-year home residence requirement when the fJ-1 principal
has already obtained a waiver of that requirement.

A full discussion of the requirements and procedures for waiver of the
two-year foreign residence requirement is included in §8.15 of this
chapter.

8.4. APPLICATION FOR EXCHANGE PROGRAM SPONSOR

For those parties that are not currently exchange program sponsors, applications may
be submitted in one of the eight pruogram categories permissible under the USIA rules:

. student

. short-tertn scholar
*  trainee

. teacher

= professor

. research acholay

o specialist

. "other persons of similar description," including international visitors {for use
only by USIA), government visitors (for use only by government agencies), and
camp counselors

Note that although USIA rules list only these eight types of exchange visitors, it
also permits the entry of exchange visitors in these groupa: (1) foreign doctors
undertaking U.S. internships and residencies (sponsored only by the Educational
Commission on Foreign Medical Graduates); (2) students undertaking a summer
travel/work program; and (3) "au pairs” undertaking a year of residence in a U.S.
household. With regard to au pair programs, the USIA had refused until recently to
approve additional programs sponsors beyond those organizations already approved
to sponsor au pairs, Legislation enacted in 1995, however, instructed the USIA to
accept and adjudicate applications for au pair sponsorship from additional
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organizations. The USIA has now indicated that it will aceepl applications for
sponsorship from other organizations seeking to establish au pair programs. Note
that legislation enacted in 1997 extends the authority for these programs
permanently. Only four programs are currently recognized to conduet sumrmer
travel/work programs.

Note also that designated sponsors eurrently authorized to use the professor and
regearch scholar eategory may be authorized to use the short-term scholar category
solely upon written request to the USIA. A formal application under the procedures
described below is not required.

Because of the moratorium on program approvals that was lifted in Mareh 1693,
however, new applications may have to wait a substantial period of time for
adjudication, until the USIA works through the backlog of applications already
pending. The USIA itself has indicated that a six-month wait may occur between
gubmizzion of application and approval,

Parties with applications that have been pending during the moraterium may also
need to supplement those applications with documentation now required by the
March 1993 rules. There is no clear guidance yet from the USIA as to whether
parties with pending applications should await notification from the USIA about
any additional required documentation or should move immediately to provide
additional doruments that appear to be necessary under the final rules.

Following as Sample Form 8-1 is an information sheet from the USIA about the
exchange visitor program, including the purpose of the program, and information
about sponsor requirements and application procedures. This information sheet 1s
sent to parties inquiring about program sponsorship.
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Sample Form 8-1: USIA General Information Sheet Regarding Exchange
Program Sponsorship

United States
Information
Agency
Wazhingron, D.C. 20547
c VISITOR G INFO ON
XCHANGE VISITOR PROG v
F OF G

Under the Mutual Educaticnal and cultural Exchange Act of 1961
{Public Law 87-258, alsc known as the Fulbright-Hays Act), the
Director of, the United States Information Agency (USIA) i=s
authorized to designate Exchange Visitor Programs under which
foreign nationals may visit the United States temporarily as
Exchange Visitors for the purpose of teaching, instructioen,
lecturing, studying, ebserving, conducting research,
consulting, demonstrating special skills or recsiving

training. Reciprocity is an integral component of these
programs. The purpose of the Act iz to improve and strengthen
the international relations of the United States through
educational and cultural exchanges whieh further mutual
understanding. As these objectives cannot be realized unless
the foreign nationals who participate in the Exchange Visitor
Program return abroad promptly upen completing the objective of
their program, there are restrictions on the length of their
stay in tha United States, on their change of nonimmigrant
classification, and on their subseguent eligibility for certain
immigrant and nonimmigrant visas.

The Exchange Visitor (J-1) visa is intended for foreign
nationals participating in bona-fide educational and cultural
exchange preograms. The legislative history of the
Fulbright-Hays Act indicates that the J=1 visa was created
specifically for programs under this Act. Because of the
unique nature of the J-1 visa, the USIA will not consider
Programs designed primarily to fill staff vacancies, to augment
an organization’s personnel complemsnt, or to circumvent the
necessary procedures to obtain proper visa classification.
These organizations must use ather legitimata avenues of
immigration and tempcrary employment available under other
provisions of the Immigration and Nationality Act. Information
concerning other visas must be obtained from the local
Immigration and Naturalization Service office.

I. 8T 8 FO ROPOSED G R_PROGRAM

A. Only sponsors of bona fide educational and ecultural
exchange programs as described in the Mutual Educaticonal and
Cultural Exchange Act of 1981 (P.L. 87-256), as amended, may be
eonsidered for Exchange Visitor Programs. : )
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ieadtime from the date of application until the first Irp-6a
forms are issued to ihsure Exchange Vigitor FProgram integrity.

C.

The minimum size rFor designation of an Exchange Visjitor

Program is five exchange visitors Per year. Exchange programs
are not intended to expedite the entry of one individual.

D.
E.
F.

Programs shall be reciprocal wherever possible.
Sponsors are required to meet citizenship requirements.

The minimum stay in the United States for most Exchanga

Visiters is three wesks.

G.

Nengoverhment Exchange Visitor Frogram applicants are

required to submit an audit with the application for
designation,

H.

All Exchange'visitors are required to possess

health/accident insuranes coverage, repatriation costs for
remains, and dismemberment coverage,

I.

The initial designation will be for a five year period

and redesignation is required at five year intervals thereafter.

Ix.

A.

T oF EXC GE VT

GDVggnEgnt-sEgDSQ:gd Programs

These are programs sponsored by Federal, State, or local
government agencies and by international organizations.

P te Se 5

Thesze are programs sponsored by private organizations,
foundations, associations, institutions, or agencies.
The four major types of privately sponsored prodrams are:

1. Agademic Institutions: sponsors may include
secondary schools, colleges, universities,
seminaries, libraries, museums, and research
laboratories affiliated with academic institutions.
Programs are establighed to bring professors,
researchers, short-tern schelars, and students to
these institutisns.
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2. stitutiona: sponsors pay include
hospitals, madical centers and rglated institutions,
Programs are established to bring certain medical
trainees and research scholars to medieal
institutions. Foreign medical graduates aentaring the
United States to Pursue graduate madica)l education or
training must be sponsored by the Educationa)l
Commission for Foreign Medical Graduates ({(ECFMG) far
residencies, fellowships, or other types of clinical
patient care,

Inguiries on residencies should be directed to the
ECFMG at:

3624 Market Street
Philadelphia, PA 19104
TEL: (215) 38s6=S900

3. o wfit Organjzat ! 5ponsors may include
teehage academic year/hone stay organizations, summer
camp counselor, student summer work/traval, research,
and oryanizations.

4. ! 3Sponsors may include
banking and investmant firms, manufacturing and ‘
industrial firms, and other organizations involved in
establishing ongoing specialized training programs
and research organizations,

Anh organization, institution or agency incorporated iy the
United States and interested in Fpensoring an Exchange Visitor
Program in accordance with the Fulbright-Hays Act of 19651 may
apply for program designation tea USIA. Tha application should
be submitted in sipgle copy on form IAP=~27, using the
"Checklist for Praparing Form IAP-37." Plsase carefully review
the checklist to ensure that all the required information is
included with the application. Incomplete applications will
not be processed until all the neécesgary information is
subnitted,

Exchange Visitor Regulations (22 CFR 514.5) briefly describe
how an application for designation as a program sponsoar is
filed. Applicants should read all applicable sections of the
regulations regarding administration of a program. The
Signator of the application will be notified by letter whether
the designatjion has been granted or denied,
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A six-month leadtime iz necessary because pof the high velume of
applications, If a program is designated, the organization or
institution will be supplied with a designation packet
containing copies of Form IAP-66 (Certificate of Eligikility
for Exchange Viziter Status), and other materials apd
information concerning the operation of an Exchange Visitor
Program,

The application sghould ba executed and signed by the official
who will act for the organization as the Responsible Officer in
administering-the program. One or more Alternate Responsible
OIficers may also be named in the application. The Responsible
Officer or the Alternate Responsible Officer must be a eitizen
or permanent resident of the United States. The Responsible
Officer is obliged to carry out the responsibilities assumed by
the sponsor of an Exchange Visitor Program, The Responsible
Officer and Alternate Responsible Officer are the enly
officials with whom this office conducts any business regarding
the Exchange Visitor Program.

The Responsible Qffjcer’s responsibilities are not to be taken
lightly and a potential sponsor should select its Responsikble
Officer with care (See 22 CFR 514.11-12), We advise that the
Responsible Qfficer be an official who will be directly
involved in the operation of the Exchange Visitor Progiam and
with whom our office can communicate directly. For this reascn
we advise appointing officials whe are involved in the program
on a day-to-day basis.

1021z
4/13/93
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Under the USIA rules, an application for exchange program sponsorship must be
filed on Form IAP-37 with the USIA's Exchange Visitor Program Services. Form
IAP-37 was revised in April 1993 to account for changes to program requirements in
the March 1993 rules. The revised form, as published by the USIA, follows as
Sample Form 8-2. The USIA also prepared an annotation for completing the newly
revised form, and that annotation is reprinted with the form, as Sample Form 8-3.
The USIA's annatation is extremely detailed and provides all of the necessary
information for completing Form IAP-37.

Signature of Chief Executive Officer of the applicant. Note on Form IAP-37 that the
CEO of the sponsor applicant must sign the form, certifying that the organization
meets the U.8. citizenship standard and sufficient staff and resources will be
devoted to the Exchange-Visitor Program. This requirement applies even to major
corporations. Getting the CEQ involved in an application to sponsor an Exchange-
Visitor Program may prove difficult in some corporations, but must be done in order
to complete the application.
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Sample Form 8-2: Form JAP-37: Exchange Visitor Program Application

UNITED STATES INFORmMATION AGERCY FORM AFPROVED OMA
EXCHANGE YISITOR PECCRAM SERVICES NO. X116-0219 fexp_ 3/94)
EXCRANGE VISITOR MXOCEAN AFPL[EATLION Eit. Hurdsn Wrx: 1 Ne,
1. kame pnd Addresk af Sponzering Qrgenization Serial Mo. (USIA USE)
LT und Titie of Responai(bis Officer TataphanesFag Mumoer t. Typrx of Applicetion
{ehack ang)
SEW
- #ame and Title of Alternste Respankible OH {car Telaphons Humber AMENDMENT
REDES IGNAT ION
"I AMT DATA
Eﬁ.....!lﬂilﬁiﬂ!!i&ﬂ_F!mglllﬂiﬂx_ilﬂﬂf!lt {141} gg]_;gg_;gg;g;i;;;g_ﬂu;;gigg of pyrzicipatian i N estagory) |
Iype No. | Dur, Ivpy Mo, | pur Tri oyl BOue, Trpy a, 2y,
1. Sxudent il Tesghyr L7, Rev't vigitgr 1, Comp Foynyyiod
a) Colisuniv L. Proteggor B Percersh fooip ) 12, summe~ wksTrvl
#igh fchool 3, Int'l vyyr 19, shorg-zers fohip | )
2. Traines 4. Alien Phvg i, _toecigligt ] } |
a) Spreislty CFew 27 OFK 514.7, 22 CFK 514.4, 22 CFR 514.20-30 for Dafinitions, Categories and
Non-goecislt buration ¢f bariieipnrian)

6. Mached of felection snd Arrangesants for Financisl Supparg of Exchanse Visitor while in the U.%.
(xpecify source ang emount of funding, & appropriaTe)

SECTION {1 - PROGRAN DATA

7. Purpose or Objactive

) Qutiine of Propoded Activities (if Traiming, s#e réverie side)

9. Arrangemanis for Supsrvizion

10. ®ol# &f Other Organfrations Asseciavad with Program (if amy)

_SECTION Pif - CERVIFIGATION

Tl gicizensnip certification of Organization and Rkespansible OFfiter (aee revarze side)

1Z. | £ertity that the information given in thiz application § True to Ehe ogst of my knowiedge and belief anmg
that | have compieted sppropriate information an revarss of this form, if applicanle_

Prte

Sfgnaturs of Responkible Of¢icer calco priny Apmed

gats

Fignature of Chief Executive OFficer (alep print name)
]!D'l signarure slzs cqrtifies That The Responstble @YF1cer will be provided gufficiant staff and ressurzes %o
fyit his/her duti obli igns_on behalf of the poonyer,)

LAR-XT (04,23 (Sas Feverge side for inscruccions)

8-20



FROM CHADBOURNE & PARKE LLP

(TUE) 2. 502 15:25/8T. 15:18/NC. 4863051475 P 22

THE J-1 VISA CATEGORY

Social fervices;
OF-The Selenees,
Building Trades;

11-12, Certi

If yoaur arganizat
I hareby eare
22 CFR 514.7 chat
Exchahgs Vigitor
{1) Evidence
cercifizate of ga
(IY Bvidence
<3} Evidwnca

{%) Evidenes
€5) Evidenge
{67 Program &
ariginal desigrat
L7) Civizenyh

#nd thar & true =
{naom of arganiza

corcification wif
agedunting for el

(b} Bespn
respenzibly (or a
parzen lawfully a
wy inability te #
withdrawal sf {ts
Tt ¢22 gFm 514,23

1 understnrnd that
repdi: "Whokver,

kncuingly and wil
wakey wny falie w
siatement ar sncr
figned §n ink by

Titie

1-3. Hames, Mddress and telwphone/fys rumgers af arganizstionm,

4. Selwct typr of apmlicatign.

5. Stlect amarstrists categaries prior e Hillng out iz gars, (Sed 22 CFR 810.2, 27 EFN $14.%
and 22 CFR 514,.20-30)

&-10, Comgiete informarion snm Progism and program #pensor,
IF_TRAINING FROGRAN, fdenzity speropriate fieids sod spvcialties/mon-specintting: l-arte E fulturer
02~ tnfersatfon Medis and Communicationt O3-Lducation, Somigt Ecrences, Library S¢iense, Counseling ang

ncereditatien, amd State of aecreditation; -

If eitizenship comnlisnce {4 not ¢urrenc, pleage complecs the following:
fa) Orgenjgetion: | huereby cartity that [ sw an aificar af thia program with che ritie ot

eryenization) sgreey that {ex inability to subucantinte ita FADFEREntaTion of citfzenship wade in this

LYSIEICT 1wy _]

ex it nesgded far snzswaring amy ouUESTient, use fantinustian dheets an pl.n;in white mapwr,

Qh-Hansyement, Tukiness, Commeres g Finamce: Di-Weatth Aelaced Qeruparisns; Cé-Aviation;
Enginesring, Architacturse, Kathemsrics, wmd incustrisl Occupstiong; 03 -Conmrruetion and
OF-Agriculture, Forextry and Fishing; 10-Public Adminixrration ang Law; 11-Qcher (Speeify),
fleation, Citizanship for new wRElicants requires cartiflearion balow {73,

ibm
fon {s spplying fer radkkignacion plases eertify to che tallawfnyg:
1y that ap an atticer of the organization making applicatisn for 0 SXChanus program under
the fobloving documents which havs been submitted 1o the Unfted States Informarion Ageney,
Prouram Services, ramain in wfface and not wltersd in any way:
of STaCus ms & legal entity, sush uy Arcfelas of {ncorpocation ang By Lawk, armd currsnt
od standing. Provide dates: R
Ehet dpongor ix finuncislly salvent. ’
af sccreditation if a Podl-aecondary sducetiang| institutian, Previde date, type af

of Liesnting. Provide date, type uf Licenss, sng Stmty of [icgnsar "
of organizetion'y TAn-amebpt sratux {4 applicadla, Pr‘ovldt dats; .
ategoried and sctivicies in whien the organiation hag Lesn angeged have nar changed simaw
fon duted: .

ip.  Frovide the dace of topliance with citizanghip requiremsnys: .

am yuthorited by the (2pecify] to cian this certification snd Lind [rame of srgenirationt;
apy cartified by the {epacifyl of such authorizacisn it arvached. | further certify rhat
tien) 12 & citizen af the United States sa that term {5 cofinesd ar 22 £FF 516.2. (Mame of

b oresult in the (smadfate Withdrawsl of its designacion and rhe {omegiate return of ar
U IAF-64 forms tremifarrsd to It.

ible ofiicer ar Altsrnate % pan: aftieer: | hereby emrtily that | am the
Lrernate) affiear for thix Frogram, and that | am o cftizen of the United States tor »
daitted to the Unfted Staves 1ar permsngnt residence). rams af orgarizatian] wgrams that
UOSTANEIAtE By citizenship ar status a9 a PEIRARENT retident will result in the immediaty
dedignation and the [mmedigre return of or sccoumtfng dar il 1AR-44 formy tramafwrred rao

F ToN OF REYU TE 1-7 ar {f [= T on Ly,

falaw certifization may Bubjezr me te criminal prosesution vnder 12 U.S.E. 1001, whieh
in any mattar within the jurisdiction of ANy CHBArtMANC or adency of rhe united ftaces
Lfully falaitine, concealy or COWErS UP By dny Ttriik, schems or device a mutarisl fact or
ritieg ar docyment Enswing the some to eancain any fmiaw, fletivxious or freudulsng
¥y shall Be {invd nor mors that 510,000 or |sprissned nat sora than flve yaars, ar Both_*
My ) (Erint Nama)

Subscribed &

UELA UTE gLy

Subtype if applic
¥o. Forme 1AP-45:
Categories:

Type of program: 0 Eachange vizitor Frogram Services - go/yv

nd twarn te bafors we this dey af 19 . Norsry Puhlig

Fliase return fors fa:

whies Unfted States Inforsation apemey
— e Wakhingran, 0.0, 20%47

* Public reporti

for reducing thiy
| Washington, p.C.
Budget, Wazhingto

reaponie, including fiwe for reviewing itmtruexiom, resesrching exinting date kvurcer, gathering amd
mainzaining the dats needed, andg comnlwting snd reviewing the coltestion af information. Send commenty
Fedarding this burdeh earimsts or uny athar sypect of the eollecrion af infarmtion, including sugyestimns

N burden for this cnllection of inforastion {¢ estimated (o sveragy 21 kour per

burden, to USIA Clesrance Officer, W/ASP, U_S. Information Amensy, 301 4th Sxreet, 5.,
20%47; and £o the Office of infarsation snd Reguistory Af4aies, Office of Manajement xmd
n, D.L.  2n%p3, 1

e e

i
i
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Sample Form 8-3: USIA Annotation to Form IAP-37

United States
Information

Agency

Washirggion, D.C. 20547

This checklist accompahies the Form IAP-37 application for an
exchange program (22 CFR 514.5). Every application is
evaluated on its merits. Please be sure to answer all
questions agked below, entering your response on the
corresponding space on the IAP-37. 1If you need additional
space, use plain white bond paper. Please write N/A if
inapplicable and explain the reascons for nonresponse. Failure
to complete the JAP-37 in its entirety will delay the
processing of the application until all information is
received. The application process can take as long as six
months. One copy should be submitted te the following address
and one copy retained for your files:

Program Designation Branch
Exchange Visitor Program Services-GC/V
United States Informatien Agency
Washington, D.C, 20547

Item 1. Give the exact name and correct mailing address of the
institution or organization submitting the application. This
address will be used by the Agency to contact the person whose
name appears as the Responsible Officer. Include information
regarding any previous experience which the institution or
organization has had in the field of international educational
exchange and decumentation demenstrating that it has been
operating successfully. If foreign nationals were brought into
the U.S, by the institution or organizacion in the past, please
specify the type of visas that were used. Include information
on any organization or governments with whom you are
cooperating in the exchange (22 CFR 514.5). If the program is
a consortia, pleass list its members. Alse, include letters
from the members agreeing to participate in the consortia and
indicating knowledge of the exchange visitor program and its
regulations. Also indicate which institutien/organization will
have primary responsibility.

Item 2. Give the name of the person the institutien/
organization wishes to serve as the Responsible Officer for the
Exchange Visitor Program (22 CFR 514.2 and 22 CFR 514.10-12).
Please give the position title of that person within the
institution/eorganization. Alsc provide the telephone number,
using the direct-dial number when possible, and fax number.
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item 3. Give the name of the person the
institution/organization wishes to serve as the Alternate
Responsible Officer for the Exchange Visitor Program.
Alternate Responsible Officers assume the same duties as the
Responsible Officer and may act a= the Responsibla Officer’s
deputy. Please give the position title of this individual
within the instjitution/ organization. Give the telephone
number, using the direct-dial number(s) when possible.

Item 4. Please check the purpose of the application.

Sectjon I — PROGRAM PARTICIPANT DATA

iten 5. Note the number of participants for each category
envisaged for the program on a yearly basis. See 22 CFR 514.2,
514.4 and 514.20-30 for information on numbers of participants,
definitions of categories, and duration of stay. If trainee
category is checked, please specify if specialty or '
non-specialty (22 CFR 514.232).

Ztem 6. Method of salection (22 CFR 514.10Q); finahcial support
(22 CFR %14.9(e)); and insurance (514.14).

Screening and selection (22 CFR 514.10): Please provide a
brief narrative describing the screening and selection process
used for each category listed.

a) How and by whom are participants selected? VWhat
criteria are used in the selection process?

b) If the participant is being admitted to an educational
institution, what a2re the admission regquirements?

¢} How much previous educatjion or training is required
for each category zelected?

d) What method is used to test English language
competency of the participants? Will additional
English language training be a part of the program?
Please note that participants are required to possess
a proficient level of English to enable them to
function effectively in an English-speaking
environment.

2) Are participants required tec make a deposit with the
sponsor to bea abhle to participate in the program? If
o, when and how iz a refund made in the event of
preogram cancellation? How much is refunded? When and
for what reasons can a participant cancel?
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f) Provide details regarding pre-departure, arientation,
and cross-cultural agtivities,

g) If consortia, provide details of input of the
congortia members regarding selection, screening,
admission to institution and monitoring of
participants. Also, if members are already
USIA-designatad sponsors inciude letters from thosea
institutions as to how the institution will maintain
the integrity of each separate program and their
respective activities, including responsibility for
IAP-66 foOrms.

Financial support (22 CFR 514.2 and 514.10): Specify the
amount of financial suppert provided by the sponsoring
institution/organization for each category of participants.

a) Cost: How much financial support is provided by the
sSponser ¢r the partiecipant? Spesify the amount of
cost par individual; suech as, administrative cost,
room and board, transportaticn, salary. Will the
participant be required to work outside of original
program objective in order to meet expenses?

b) Fundinpg:

Does the institution/organization receive funding,

directly, or indirectly, for the sole purpose of

furthering international educational and cultural

exchanges from any of the feollewing:

i) U.s. government or foreign government

iil) an international organization (such as the United
Katicns) which receives funds from the U.5.
Government or a foreign gevernment

iii)a private institution or organization which
receives funds from the U.S5. government or a
foreign government.

Insurance (22 CFR Section 514.14): Provide information
regarding how the sponsor will assure compliance with insurance
requirements by the participants and dependents, if

applicable, Also include information on compliance with
repatriation and medical evacuation reguirements. If the
sponsor is insuring the participants, please provide a copy of
the policy.

Sectjop TT - PROGRAM DATA

ikem 7. Give detailed informatien regarding the prooram
propasal and its objectives. Explain how the proposed program
iz expected to promote better mutual understanding and improve
communications between people in the United States and other
nations of the world through international educational and
cultural exchange.
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Item 8. OQutline proposed activities.

NOTE FOR TRAINING PROGRAMS (22 CFR Section 514.22):
a) Fields of training - Please provide the expacted

fields of training, identify whether specialty or
nonspecialty or both, and provide a copy of each
training plan: 01-Arts & Culture; 02«Information
Media and Communications; @3-Education, Sccial
Sciences, Library $Scienpce, Counseling and Sacial
Services; 04=Management, Business, Commerce and
Finance; 05-Health Related Occupations; Of-Aviation;
07-The Sciencesz, Engineering, Architecture,
Mathematies, and Industrial Occupations;
OB=Construction and Building Trades; 09-pAgriculture,
Forestry and Fishing; 10-Public Administration and
Law; 11-0ther.

b) gCompetency = Please provide information regarding the
coumpetency to perform training of the individual or
organization responzible for administering the
training. Specify whether your organization or a
third party will conduct the trajning. If there is a
third party, describe how your corganization will
determine the competency of the third party to conduct
the training. Please algo include a copy of the third
party agreement.

¢} Training plan = Indicate for each field of training
the following: (i) objectives; (ii) skills to be
imparted to the trainee; (iii) syllabus; (iv)
Justification for en—the-jeb training and the
particular attributes of U.S5. training whichh are
unique for preparation in the field and how the skills
obtained will translate upon return to the home
country; (v) description of how trainee will be
supervised and evaluvated and the amcunt of time with
or without supervision., Indicate any special
components to which the trainee will be exposed, l.e.,
site visits, conference, etc.

d) QGertification - Cartify that your organization has
sufficient plant, equipment and personnel for the
training, that the training is not designed to recruit
and train aliens for employment in the U.S., and that
the trainees will nct displace full-time U.S.
emplovyees.
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Item 5. Give the following informaticon regarding the
supervision, direction, evaluation and monitoring of the
Program (22 CFR 514.10):

a) What provisions have been made for the supervision,
evaluation, and monitoring of the participants or host
families, if applicable? TEEN FROGRAMS: Al=o include
spproximate ratio ¢f sponsor representative to
participants within the 150 mile radius required by
regulations.

b) Can participants contact the spansor without
' difficulty in cases of emergency? Give details.

¢} Provide detajls regarding where participants will stay
while in the U.S., including arrangements or
procedures to be used te place prospective
participants in private homes, if applicable.

d) If theve are writtmn descriptiva materials which
define precisely the purpose and objectives of tha
bregram, as well as, the fipancial arrangements under
which it is to be administered, please enclose a copy
with the application.

e) Explain how the sponser will contreol and safeguard.
Forma IAP-66. If consortia, explain in detail how the
IAP's will be disbursed-to its members,

Jtem 10. List the namex and addresszes of other organizations,
and the names of their key afficers who will be associated in
any way with the overall administration of the program.

Item 13-32. Certify compliance with citizenship requirements
¢n the reverse side of the form IAP-37 (22 CFR 514.2). The
Chiaf Executive Officar is also regquired to sign the IAP-37 as
well as certify that adeguate staff and resources are available
to fulfill duties and obligations of the sponsor (22 CFR 514.5).
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ONA CUMEN ON AND TN oN
o WAR WITH c N_FO 8 N
(22 CFR 514.5) ‘

1. A copy of the most recent audit report by an independent
Certified puplic Accounting firm, if your institution/
organization is not Supported by the Fedaral or state
government.

2. A true copy of the Articles of Incorporation and By-Laws.
Also provide certificate of good standing.

3. Provide copieg of appropriate licenses required by the
federal or state government.

4. Evidence of accreditation by an established accrediting 1
agency, if applicable. NOTE: Flight training programs are
required to have filed an application far accreditation at
the tine of applying for a program. Al=e required is a
Copy of FAA certification.

5. Evidence of tax exempt status under Section 501(e) (3) of
the Internal Revenue Service Code, if applicabla.

6. Please specify the categories regquested and explain why the
vigsitor visa (B), student visa (F}), H1B & HZ (temporary
work visas), I visza (intracompany transferems) or othar
visasz are not adequate for the purpose (22 CFR 514.4). 1If
the F visa has bean used, pleise specify whether the
institution has approval for use of the Form 1-20 from the
Immigration and Naturalization Servica. Also, note whethar
the institution has a foreign student advieor.

B e i Bty ST Lol T -

7. Detailed information regarding the reciprocal component of
the program.,

8. Is your proposal expected to be on a continuing basis?

#244D
4/15/93
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Preparing (General Supporting Documentation for the Sponsor Application

The application must be accompanied by several documents in a]l cases, with a few
additional documents required in the case of business training programs. The
documents required for all new applications include:

. Evidence of the applicant's legal status as a corporation, partnership, or other
legal entity. This evidence may consist of the entity's charter, articles of
incorporation, partnership agreement, or other legal proof of status.

*  Acurrent "certificate of good standing” for the applicant.

. Evidence of the applicant's "financial responsibility” to meet at ull times the
financial obligations of a suceessful exchange program. This evidence may
consist of a corporation’s annual report, 2 financial report, or an aundited
financial statement.

*  Evidence of accreditation if the applicant is a post-secondary educational
institution,

. Evidence of licensure, if 2 license is required by local, state, or federal law to
carry vut the activity for which the applicant is seeking exchange program
designation,

*  Evidence of tax-exempt status. if applicable.

* A statement from the sponsor applicant regarding why other nenimmigrant
visa categories are inadequate for the purpose of the applicant's program. It is
unclear why the inadequacy of other nonimmigrant visa categories should
have any bearing on the applicant's eligibility for Exchange-Visitor Program
sponsorship, but the application instructions direct that such a statement be
submitted.

*  Detailed information about reciprocity under the applicant's proposed
program. The USIA rules state that the Epongor must make a good faith effort
to achteve the fullest possible reciprocity in the exchange of persons between
the United States and abroad. This rule dees not require a one-for-one
exchange of a US, citizen with a foreign national, but the most programs will
be expected to facilitate some movement of U.S. citizens abroad for cultural
exchange activities. The sponsor applicant must submit & statement with the
application explaining how it will make good faith efforts to achieve reciprocity
of exchange, with at least an estimate of the amount of reciprocal exchange
that the program will achieve. If the particular circumstances of the program
limit the amount of potential reciprocity, the sponsor applicant should explain
those circumstances,

Program requirements for which documentation need not be submitted with the
application. Note that there are several general program requirements that must be
met by exchange program sponsors, but for which the rules do not require
submission of evidence with the initial program application.

Cross-cultural activities. With regard to cross-cultural activities, the rules
require that program sponsors make available a variety of appropriate activities
and "encourage” exchange visitors to participate voluntarily in sharing their culture
with Americans. The rules leave to sponsors the responsibility to determine the
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appropriate type and number of cross-cultural programs for Cheir program
participants. The supplementary information accompanying the rules state that
sponsors will be required to offer "a reasonable amount” of such activities, which
may include sports, culiural, and social events. The rules do not require an
applicant to document its plans with regard to cross-cultural activities, but the
issue should be considered by applicants prior tu submission of a PTOgram sponsor
application, and the applicant should be prepared to outline a typical program of
crogs-cultural activities that will be offered to exchange visitors participating in the
PTOgralm.

Other program requirements. Among other program requircments that need not
he documented with the initial application, but which will be subject to later
verification by the USIA during program audits and annual reporis, ure:

. Use of the program by at least five exchange visitors per calendar
year. Exchange programs sponsored by federal government agencies are
exempted from this rule, and the USIA may also reduce the reguirement in its
discretion based upon a showing of good eause.

*  Program duration of at least three weeks in the United States. Again,
federal government agency sponsors are exempted from the three-week
minimum, as are programs in the short-term scholar category.

* Provigsion of appropriate orientation for exchange program
participants. The applicant should have considered orientation plans before
submitting the application to assure that orieptation meeting the rule's
standards can be provided, but documentation of orientation plans need not bhe
submitted with the application.

* Assurance that exchange program participants have medieal
insurance considered satisfactory under the rules. The insurance
requirement went into effect on September 1, 1994, The Program sponsor must
notify exchange visitors that they must obtain acceptable insurance coverage,
and should inform them of alternatives that meet the requirements set by the
rules. The sponsor may offer the exchange visitors insurance coverage, but it i
not required to do so. If it comes to the sponsor's attention that an exchange
visitor has not obtained the satisfactory insurance coverage, the sponsor has
an obligation under the rules to terminate the visitor's program participation.
The sponsor, however, does not have an affirmative duty to determine whether
each individual exchange visitor has obtained satisfactory coverage and does
not need to document such coverage for each exchange visitor.

Under USIA rules, only the following types of insurance meet acceptable
standards. One of these types of insurance coverage must be obtained by every
exchange visitor:

— insurance underwritten by an insurance corporation having an A M. Best
rating of "A." or above, an Insurance Solvency International, Ltd. (ISI)
rating of "A-1" or above, a Standard & Poor's Claims-paying Ability rating
of "A-" or above, 2 Weiss Research, Inc. rating of B+ or above, or such
other rating as may be specified by the USIA.

— insurance backed by the full faith and credit of the exchange visitor's
_home country.
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— insx_xrance that is part of a health benefits program offered on a group
basis to employees or enrolled students by a designated sponsor.

— insurance offered or underwritten by a federally qualified Health
Maintenance Organization or eligible Competitive Medical Plan as
determined by the Health Care Financing Administration of the U.S5.
Department of Health and Human Services.

The USIA has clarified that an exchange visitor may obtain the required
insurance coverage in his or her home country provided the insuranee poliey
meets the minimum levels of coverage set forth in the USIA rules. The
insurance company underwriting such policies must meet certain minimum
financial ratings set forth in the USIA rules. In addition, foreign insurance
companies and their agents underwriting polivies in the United States are
required to be in compliance with the laws governing the business of insurance
in the states in which such business 15 being conducted. Foreign insurance
companies and their agents may not conduct business in a state where they
are unauthorized, i.e., unlicensed or otherwise not meeting the requirements of
the law in that state. Insurance coverage provided by companies in these
circumstances will not serve o meet the medical insurance requirement under
the TSIA rules.

Preparing Special Supporting Documentation for Training Program Sponsor
Applications

In addition to the basic materials submitted with a new application, additional
documents must be submitted with an application in the training category. When
the application is submitted for a trauming program, the applicant must designate
on Form IAP-37 which training fields will be covered by the program.

The rules provide for eleven different training fields, and the applicant may
offer training in any one or combination of those fields. The fields are:

. arts and culture

. information media and communications

. education, social sciences, library seience, counseling and social services
. management, business, commerce, and finance

. health-related occupations

. aviation

. the sciences, engineering, architecture, mathematics, and industrial
oeeupations

. construetion and building trades

* agriculture, forestry, and fishing

. public administration and law

*  other fields specified by the applicant

Within each field designated by the applicant, the applicant may offer training in
eithgr specialty occupations or skilled non-specialty occupations, or both. A
specialty occupation is one for which a bachelor's or higher degree is the usual
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entry-level requirement. A skilled non-specialty occupation is one for which at least
two years of experience is the normal entry-level requirement.

The applicant may not offer training in unskilled oecupations. Unskilled
occupations are those for which less than two years of experience is normally
required for entry. The USIA rules adopt as an initial list of unskilled occupations
the Department of Labor's Schedule B, which is a lst of occupations for which a
labor certification will not be granted. The list of unskilled occupations is included
as Sample Form 8-4, below. Note that the USIA may add to the initial list after
gaining experience in ruling on program applications.
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Sample Form 8-4: List of Unskilled Occupations for Which an Exchange
Program WIill Not Be Approved

Assemblers

Attendants, Parking Lot
Attendants, Personal Service
Armusement, Recreation
Aftendants, Gas Station
Bartenders

Bookkeepers, Level |1
Caretakers

Cashiers

Charworkers and Cleaners
Chauffeurs and Taxi Drivers
Cleaners, Hotel and Motel
Clerks, General

Clerks, Hotel

Clerks and Checkers, Grocery
Clerk Typists

Cooks, Short Order

Counter and Fountain Workers
Dining Room Attendants
Electric Truck Operators
Elevatar Operators
Floorworkers
Groundskeepers

Guards

Helpers, Any Industry

Hote!l Cleaners

Housgehold Domestic Service Workers
Housekeepers

Janitors

Key Punch Operaiors

Kitchen Workers

Laborers, Common

Laborers, Farm

Laborers, Mine

Loopers and Toppers

Material Handlers

Nurses' Aides and Orderlies

Packers, Markers, Bottlers, and Related Porters
Receptionists

Sailors and Deck Hands

Sales Clerks, General

Sewing Machine Operators and Handstitchers
Stock Room and Warehouse Workers
Streetcar and Bus Conductors
Telephone QOperators

Truck and Tractor Drivers

Typists, Lesser Skilled

Ushers, Recreation and Amusement

Yard Workers
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The best way to assure that the definition of specialty occupation does not limit the
scope of a sponsor's training program. in cases in which thers may be some
borderline occupations in which program participants might be given training, is to
seek approval for both specialty and skilled noa-specialty occupations in the
designated field, as permitted by USIA rules. As part of the application, the
applicant must designate to the USIA the felds in which training will be offered
from the eleven listed in the rules, and whether training in gach designated field
will be in specialty or non-specialty occupations, or both.

Under the rules, the training program applicant must also submit to the USIA with
its application the following documents, in addition to those documents reguired
with all exchange program applications:

- Certification that: (1) sufficient physical plant, equipment, and trained
personnel will be dedicated to provide the training specified; (2) the training
program 1s not designed to recruit and train aliens for employment in the
United States; and (3) trainees will not be placed in positions which displace
full-time or part-time emplovees.

. Documentation of the applicant's competence to provide training in the
designated fields, in the form of a generalized training plan illustrating the
elements of the training to be offered in each designated field. The applicant
may submit a structured training plan if one has already been designed for the
program. It may alternatively submit a copy of a previously used training plan
if the actual plan to be used for the training program has not yet been
designed, but the applicant has previously engaged in the type of training that
will be offered to exchange program participants. As a third alternative, the
applicant may submit a hypothetical training plan which illustrates the
training the applicant proposes to provide. It appears from the rules that
submission of one of these alternatives is sufficient to meet the documentation
requirement regarding the training competence of the applicant.

The training plan submitted with the application should include the
following elements—

— a statement of the objectives of the training
- the skills to be imparted to the trainee
— atraining syllabus or chronolopy

— Justification for the utilization of on-the-job training te achieve stated
tralming competencies

— adescription of how the trainee will be supervised and evaluated

Some of this information is likely to be general, because it will not relate to a
particular trainee and will be covering the potential training of a variety of
trainees with the designated field. General statements should be acceptable
because the training plan is only intended to be illustrative and to
demonstrate that the applicant has competence to provide the training; actual,
detailed training plans for each trainee or group of similarly-situated trainees,
which may deviate from the general training plan, must be prepared by the
program sponsor before actual training of each traince or group of trainees
commences. That detailed plan must be included in the file of each individual
trainee, as discussed below.
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- If a third party is to be used to conduct part or all of the training, the
application must include: (1) the forms and procedures to be used by the
sponsor to assure third party fulfilment of the training goals and compliance
with USIA rules; and (2) either a copy of an executed contract with the third
party to provide the training or an illustrative eopy of the type of agreement to
be used with third parties.

*  Evidence of accreditation in the case of flight-training programs.

Evidence to demonstrate the ability of the applicant to meet the obligations of
training sponsgors set out in the USIA rules. It is not clear from the rules
whether any additional documentation needs to be submitted with regard to
those obligations.

—  The first obligation of the program sponsor listed in the rules is to assure
that those conducting training possess and maintain demonstrable
competence to provide the training; the training plan is cited ¢lsewhere in
the rules as documentation of that competence.

~— The second obligation is to assure that training takes place through a
structured program of activities; again, the training plan submitted with the
application would appear to be suitable documentation of this obligation,

— The third obligation is to develop a detailed training plan prior to the
start of training; although the training plan submitted with the
application is not direct evidence that the applicant will develop a more
detailed plan for each trainee, it is a good indication that the obligation
will be met.

— 'The fourth obligation is to ensure that continuous supervision and
periodic evaluation of cach trainee is provided; the information on this
issue that is required as a part of the training plan submitted with the
applhication should also be sufficient to document this obligation.

-~ The fifth obligation is to ensure that sufficient plant, equipment, and
trained personnel are available to provide the training; the certification,
described above, which must be submitted with the application includes
an affirmation regarding this obligation.

— The last two obligations included in the rules arc not to provide training
in unskilled obligations and not to place trainees in positions which are
filled or would be filled by full-time or part-time cmployees; the former
obligation s implicit in the type of training designation sought by the
applicant and the latter obligation is included in the certification cited
above. Whether any additional documentation on the regulatory
ohligations needs to be submitted remains to be clarified hy the USIA,

8.5. EXISTING PROGRAM SPONSOR REAPPLICATIONS OR
REDESIGNATIONS

Although the USIA rules do not give direct guidance on the staius of existing
exchange visitor programs, the supplementary information to the rules included in
the Federal Register states the agency's policy that every one of the approximately
1250 existing program sponsors must reapply for designution under the new rules.
This redesignation will be for a five-year period, at the expiration of which the
program must affirmatively seek redesignation for another five-year period. The
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brogram sponsor seeks redesignation by letter or by indicating its intention on its
annual report to the USIA covering the fifth year.

Expansion of existing programs. Current exchange programs that want to sponsor
¢xchange visitors in participant catepories additional to those for which they are
currently designated must do so at the time of their scheduled reapplication. This
language does not preclude submitting an earlier upplication to be designated a
SPORSOr In A New program category, e.g., an application by a training program
sponsor for designation as a spousur in the short-term scholar category or the
specialist category.

Modifications to existing programs. Modifications to existing programs within a
single participant eategory, e.g., a designated training program, do not require a
reapplication and presumably do not need to await the scheduled reevaluation of
the program, depending on the type of modification contemplated. For example, the
supplementary information published with the March 1993 rules states that
training programs may expand the breadth of their programs, i.e., include
additional training areas from the list of eleven such areas included in the
regulations, by requesting that the USIA amend its program designation rather
than by filing a formal program reapplication, Even with regard to such
modifications, however, it is unlikely that the USIA would be able to make the
required prograrm amendment quickly, and the sponsor might be better off simply
awaiting its scheduled reevaluation. A request for an increase in the annual
number of program participants is the type of modification in an existing exchange
program that can likely be handled with relative dispatch.

Use of Form IAP-37. Reapplication for existing programs will require submission of
the basic application furm, Form IAP-37, which 15 tlustrated above as Sample Form
8-2. Item #4 of the form requires that the applicant check which type of application
is being made on the form, (a) new, (b) re-apply, or (¢) re-designation. In addition, on
the back of the form, a current sponsor that is reapplying must sign a certification
that certain doeuments have been previcusly submitted to the USIA and remain in
effect and unaltered,

Those documents include:

. legal status as a corporation (or other legal entity)

*  accreditation (if appropriate)

*  evidence of licensure (if appropriate)

*  authorization of the applicant's governing body authorizing application

. evidence of compliance with the citizenship requirement for Sponsors,
responsible officers, und alternate responsible officers

I any of the listed documentation is not already in USIA hands, it needs to be
submitted with the reapplication papers. The sponsor must also certify that the
activities in which the organization has been engaged have not ehanged since the
last application made by the sponsor.

If the information provided to the USIA regarding citizenship compliance is not
current, two certifications must be completed on the back of the application
form. The first certification, regarding the citizenship of the sponsor, must be
signed by an officer of the sponsor and must be accompanied by a true copy of
the authorization from the sponsor's board of directors or trustees to sign the
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authorization and bind the sponsor, certified by the board. The board of
directors of a major corporation would rarely consider such a matter as
autherization for an exchange visitor program, but Form IAP-37 clearly
requires such anthorization in this situation. The second certification regarding
the citizenship of the responsible officer or alternate responsible officer must be
signed by that officer.

One of the choices for "type of application” on Form IAP-37 is for
"redesignation." Note, however, that the rules provide that a sponsor seeking
redesignation after a five.year period of program designation need only submit
a letter making the request or indicate that redesignation is requested on its
annual report. The rules do not give any indication that Form IAP-37 needs to
be used in the redesignation situation. The actual procedurs for redesignation,
which will not be used for at least the next five years in any event, needs to be
clarified by the USIA.

8.6. INTERNAL RECORDKEEPING FOR TRAINING PROGRAM SPONSORS

The USIA rules set out a number of responsihilities for business training program
sponsors, which inevitably will lead to an increase in the type of paperwork
maintained by the sponsor with regard to each trainee. Increased paperwork will be
needed to document sponsor compliance with its obligations under the rules in case
of USIA audit of the sponsor's program and to prepare the annual report
required to be submiited by the sponsor. Very little of the internal recordkeeping,
however, will actually need te be submiited to the USIA. Some of the
documentation is required for any exchange program participant, whether in the
business. training or other program category. (Other documentation relates
specifically to the business training program category. Not all documentation listed
below s explicitly required by the rules; some of the documents evidence
eompliance with sponsor obligations enumerated in the rules.

The following documentation is required by the rules with regard to each exchange
vigitor in a training program:

* The detailed training program undertaken by the business trainee

Although every training program must have a general training plan, which is
submitted to the USIA, the sponsor must be certain that an individualized plan is
prepared for the trainee and maintained in the trainee's file. The detailed plan
must meclude: (1) a statement of the training objectives; (2} a statement of the skills
to be imparted; (3) a detailed syllabus or chronology aof the training; (4) a statement
justifying why on-the-job training is required; (5) a description of how the trainee
will be supervised and evaluated; and (6) an affirmation that the trainee will not
digplace a full-time or part-time worker. The only case in which a detailed training
plan need not be included in the trainee’s file is when the trainee will undergo the
precise training program submitted to the USIA as part of the exchange program's
application for program sponsorship; in that case, reference in the trainee's file to
the master program in the sponsor's general file is sufficient.

* The trainee's qualifications to undertake the training program

The file should include a copy of the traince's resume and a statement by the
sponsor regarding how the trainee was selected to participate in the program
(including the program application, or internal memoranda documenting the
selection process in the case of a company's own training program).
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The trainee's proficiency in English

The file should include a statement from the sponsor affirming that it has
evaluated the trainee's English language skills, if such proficiency is reguired
for program participation. For a company's own training program,
documentation might include internal company correspondence or memoranda
affirming the trainee's language skills.

Required pre-arrival information was provided to the trainee

The file should include a copy of a form letter sent to all program participants,
and signed by the trainee to acknowledge receipt, with the following
information: (1) the purpose of the sponsor's program; {2) explanation of the
home-country physical presence requirement applicable ta some exchange
visitors under § 212(e) of the INA: (3} information regarding travel to and
entry into the United States; (4) housing information: (5) fees payable to the
sponsor, if any; (6) other costs that the trainee is likely to incur, such as Living
expenses in the United States; (7) information about required insurance
coverage; (8) a statement of the stipend. salary, or other compensation, if any,
to be paid to the trainee; (9) a sum mary of the training program, including the
training objectives and all significant components of the program: (10) address
of the program sponsor and the name and telephone number of the responsible
officer; and (11) address and telephone number of the Exchange Visitor
Program Services office of the [USIA.

Orientation upon arrival in the United States was provided to the
trainee

A statement from the sponsor that the trainee completed its standard
orientation program should be sufficient. The Epensor must maintain good
documentation of its standard program to assure that it includes the elements
required by USIA rules, see below.

Appropriate insurance coverage for the trainee and his or her family
has been obtained

A copy of the insurance policy may be included in the trainee's file. Although
business training sponsors may find it a good idea to document that insurance
has been obtained by the exchange visitor (and most corporate sponsors are
likely to provide the insurance coverage), it is the position of the NAFSA:
Association of International Educators that the sponsor does not need to
maintain any decumentation regarding whether the exchange visitor has
obtained insurance coverage. [n NAFSA's view, the sponsor's only obligations
are to inform the exchange visitor of the insurance requirement and fo
terminate him or her from the program if it comes to the sponsor's attention
that insurance coverage has not been obtained. The sponsor has no ohligation,
under this view, to make any inguiries about whether coverage has been
obtained or to document such coverage,

The sponsor may provide the coverage (it i1s not required to do sa) or may
inform the trainee of companies providing suitable coverage. With regard to
the latter option, the sponsor may provide to the trainee a list of companies
selling suitable insurance coverage. If the sponsor provides its own coverage
{as with companies sponsoring their own training programs), it can keep the
master policy in the program file, and simply record in each trainee's file that
he or she is covered by the policy. ' :
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The insurance provision went into effect on September 1, 1994, Under
USIA rules, only the following types of insurance meet acceptable standards.
One of these tvpes of insurance coverage must be obtained by every exchange
vigitor:

— insurance underwritten by an insurance corporation having an A.M. Best
rating of "A-" or above, an Insurance Solveney International, Ltd. (ISI)
rating of "A-1" or above, a Standard & Poor's Claims-paying Ability rating
of "A-" or above, a Weiss Research, Inc. rating of B+ or above, or such
other rating as may be specified by the USIA.

— insurance backed by the full faith and eredit of the exchange visitor's
home country.

— msurance that is part of a health benefits program offered on a group
basis to employees or enrolled students by a designated sponsor,

— insurance offered or underwritten by a federally qualified Health
Maintenance Organization or eligible Competitive Medical Plan as
determined by the Health Care Financing Administration of the U.S.
Department of Health and Human Services,

The USIA has clarified that an exchange visitor may obtain the required
insurance coverage in his or her home country provided the insurance policy
meets the minimum levels of coverage set forth in the USIA rules. The
ingurance company underwriting such policies must meet certain minimum
financial ratings set forth in the USIA rules. In addition, foreign insurance
companies and their agents underwriting policies in the United States are
required to be in compliance with the laws governing the business of insurance
in the states in which such business is being conducted. Foreign insurance
companies and their agents may not conduct business in a state where they
are unauthorized, i.e, unlicensed or otherwise not meeting the requirements of
the law in that state. Ingurance coverage provided by companies in these
circumstances will not serve to meet the medical insurance reguirement under

the USIA rules.
«  Cross-cultural activities in which the trainee has participated

One of the new requirements for program sponsors under the March 1993
rules is to "offer or make available” a varicty of appropriate croas-cultural
activities fo program participanis. Each sponsor is responsible to determine
the type and number of activities offered. The activities may include sports,
cultural, and social events intended to enhance the visitor's understanding of
American life. A report on the activities in which the trainee has participated,
prepared by the trainee or his or her supervisor prior to departure, should be
included in his or her file.

= Record of on-going sponsor monitoring of the trainee during his or
her U.S. stay

The sponsor is responsible under the USIA rules for monitoring the visitor's
activities to assure that the visitor's problems are resolved and that his or her
program is serving its purpose, Therefore, the file should include a record of
contacts with the exchange visitor at regular intervals, including a description
of any problems or other information on the visitor's stay in the United States.

» Ewvaluations of the training by the trainee and his or her supervisor

8-38



FROM CHADBOURNE & PARKE LLP (TUE) 2. 502 15:31/8T. 15:18/NC. 4863051475 P 40

THE J-1 VISA CATEGORY

Two evaluations must be included in the file, one completed at the Program's
midpoint and one at its conclusion. The evaluation must include reports from
the trainee and his or her supervisor, and must be signed by both parties. The
sponsor might have the trainee report on cross-cultural activities as a part of
the evaluation process.

8.7. THE SPONSOR'S RECORDKEEPING FOR ANNUAL REPORT
PURPOSES

The annual report requirement for sponsors. as revised by the March 1993 rules,
did not go into effect until September 1, 1994. The requirement for an annual report
by a program sponsor to USIA has been a longstanding one, however, and the
sponsor should be prepared with internal records to put together the annual report
and other information required by the USIA rules. Sponsors must use the annual
report form provided by the USIA. That form requires a statistical report on the
total number of exchange visitors admitted for the year under the program, as well
as a reconciliation of the total number of Forms TAP.6& received from the TISIA
during the year and the use of all forms, whether by issuance, vaiding, or
destruction.

Program sponsors must complete annual reports for submission to the LJSIA,
beginning after September 1, 1994, Those reports must be submitted in a format
tlustrated in the March 1993 rules which requires that the sponsor provide
program statistics and an accounting of all the certificates of eligibility, Form
IAP-66, given to the program sponsor by the USTA. For purposes of this report, and
to document eompliance with general business training program requirements, the
sponsor should maintain the following centralized data:

. Reciprocity

The annual report must include information about the program's
“reciprocity”-how many U.S. citizens undertook foreign exchanges facilitated
by the program sponsor. Qne-for-one reciprocity with the number of foreign
nationals admitted in the Sponsor's program is not required, but some
reciprocity is expeeted in most programs. For business training programs,
keep in mind that trainers may be sent abroad while trainees are brought to
the United States.

. Program of ¢ross—culiural activities offered to trainees

An ongoing record musi be maintained of the eross-cultural activities offered or
made available to the program's participants, A report on those activities must
be submitted with the annual report. As noted above, those activities may
include sports, cultural, and social events. Documentation that trainees were
alerted to these activities should also be included, e.g., 2opies of notices sent to
all program participants about a specific event.

*  Orientation program

The sponsor is required to offer orientation to its program participants that
includes information about: (1) life and customs in the United States; (2) local
community resources, such as public transportation, medical centers, schools,
and banks); (3) available health care, emergency assistance, and insurance
coverage; (4) a description of the exchange program; (5) rules that the
participants are required to follow under the sponsors program, mcluding
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USIA rules; (6) information on how to reach the sponsor; and (7) information
on how to reach the USIA. Sponsors with a standard orentation program
ghould keep records of the program's contents. A written brochure including at
least the USIA-required elements can be prepared by the program sponsor to
assure that it is foond in compliance with the rules Many companies have
orientation programs for international assignees that already cover all of the
required information; in that case, written materials probably already exist,
and preparation of special exchange program materials is not necessary.

A program sponsor must also submit a narrative statement evaluating the
program's effectiveness, and this statement can be derived from the evaluations
submitted by each exchange visitor. The annual report must also include a
certification by the sponsor that the insurance requirement has been fulfilled for
each exchange visitor, information that is also documented in the individual trainee
files.

Information Collection on F-1 Students under the 1996 Act. The 1996 Act
requires the Attorney General, in consultation with the Secretary of State and the
Secretary of Education, to develop and conduet a program to collect from approved
institutions of higher education and designated exchange programs certain
information regarding F.1 students, M-1 vocation students, and J-1 exchange
visitors. The program must commence no later than January 1, 1998 and must
initially cover nationzls from no less than five countries. The information which
must be collected under the program includes:

— the identity and current UJ.%. address of the alien

~— the nonimmigrant classification of the alien and the date on which a visa was
issued or extended, or the date on which a change to such classification was
approved by the Attorney General

— in the case of a student at an approved institution of higher education, the
current academic status of the alien, including whether the alien is
maintaining status as a full-time student or, in the case of a participant in a
designated exchange visitor program, whether the alien 15 satisfying the terma
and conditione of such program

-~ in the case of a student at an approved institution of higher education, any
disciplinary action taken by the institution against the alien as a result of the
alien’s being convicted of a crime or, in the case of 2 participant in a designated
exchange program, any change in the alien's participation as a result of the
alien’s being convicted of a crime

The INS has selected twenty two higher education institutions for the pilot tracking
program which began in the fall of 1997. The INS expects to conduct the pilot
program for one year, after which it will determine whether to expand the program,
Exchange visitors will be issued new versions of the Form TAP-66 designated Form
IAP-66P. The new form will include machine-readable data in a scannable bar code
on the night-hand edge of the document. Exchange visitors who are part of the pilot
program will present this form for visa issuance. In addition to the bar code, some of
the information on the form has been modified. Note that separate forms will be
generated for dependents of the student. Comsular officer must process visa
applications based on the IAP-66P like other J.1 visa applications. Another new
feature being tested in the pilot program is an INS student identification card
(Form I-868). An J-1 exchange visitor holding a valid vizsa who travels abroad will
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be able to present the card at the port of entry in lieu of an IAP-66. The pilot
program is discussed in more detail in Chapter 2. above.

8.8. SELECTION OF EXCHANGE VISITOR TRAINEES AND ISSUANCE OF
THE CERTIFICATE OF ELIGIBILITY

(a).  Bringing an Exchange Alien to the U.S. Under an Established Umbreila
Program

Umbrella programs are those which provide sponsorship for exchange visitors who
will be placed with other organizations to engage in their activities. There are a
number of business truining programs that will sponsor trainees for training with a
non-sponsor employer. By proceeding under an umbrella program, the employer
seeking to train a foreign national can aveid the USIA application process for
intending program sponsors. Under an umbrelia program, the employer simply has
to apply to the sponsor of the umbrells program for approval of the training
candidate, and demonstrate that the broposed purpose of the training conforms to
USIA regulativns and meets any restrictions that the umhrella program may
impose. The umbrella program spunsor will then:

* lssue a Certificate of Eligibility for Exchange Visitor (J-1) Stalus {Form
TAP-66) directly to the foreign national.

*  Help the employer arrange for and facilitate the transfer of the alien to the
U.S. for business training with the employer.

Different umbrella programs have their own prerequisites to participation in the
program. For example, the program spensored by the Amencan Council on
International Personnel requires that the company providing training be a member
of the organization; membership is restricted to companies and other organizations
with at least 1,000 employres worldwide. The employer must check with the
particular program spansor to detcrmine the prerequisites for participation in the
umbrella program.

Following is Sample Form 8.5, the Certificate of Eligibility (Form IAP-66) issued by
the program sponsor to a foreign national selocted by the sponsor to participate in
its exchange visitor program.

Special note regarding new IAP-66P form. The INS instituted a student
tracking pilot program in the Fall of 1997. Exchange visitors of the institutions
participating in the INS pilot program will be issued new versions of the Form JAP-
66 designated Form IAP-66P. The new form will include machine-readable data in a
scannable bar code on the right-hand edge of the document. J-1 exchange visitors
who are part of the pilot program will present this form fur visa issuance. In
addition to the bar code, some of the mnformation on the form has been modified.
Separate forms will be generated for dependents of the student. Consular officer
must process visa applications hased on the [AP.GGP like other J-1 visa
applications.
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(b). Using aﬁ In-House Exchange-Visitor Program

If a company or organization has already applied for and received program
sponsorship, see § 8.4, above, the program's "Responsible Officer" may issue a
Certificate of Eligibility on Form IAP.66 to the foreign national selected for program
participation; no papers need be filed with the USIA or the INS.

A program'’s "Responsible Officer” must comply with USIA reporting requirements
and all the other attendant responsibilities that devolve on a program sponsor, as
described in § 8.6, above.

With regard to aliens secking admission to the United States as trainees under the
sponsor's training program, the program sponsor must:

— assure that an individualized training program meeting the USIA
standards discussed in § 8.6, above, has been developed for the trainee

— secure sufficiently detailed information on the alien's education and
previous training or work experience to be able to ensure that the
business training experience in the United States is suitable and appropriate
tor the individual's level of career development

— ensure that the trainee has sufficient knowledge of English to enable him
or her to funetion in his or her job duties

— inform the trainee that he or she must obtain suitable healith and accident
insurance coverage for himself or herself and his or her family (the program
sponsor may offer its own insurance plan to the trainee and his or her family
members)

Once the trainee is selected and has been issued Form IAP-66, illustrated above as
Sample Form 8-5, the program sponsor must continue to monitor the exchange
visitor and maintain the other records required for USIA audit and annual
reporting purposes.

Each trainee's individual program file should contain:
— the detailed training program

— evidence of qualifications, (e.g., a resume)

—— evidence of English proficiency

— evidence that the required pre-arrival information was given by the sponsor to
the trainee

— evidence that the required financial and program information was given
— evidence that orientation was provided

— documentation of insurance coverage meeting USIA standards (some
organizations take the position that they do not need to maintain
documentation; under this view, the sponsor's only vblization is to inform the
exchange visitor of the insurance requirement)

— arecord of the cross-cultural activities in which the trainee participated

— a record of sponsor contacts with the trainee to demonstrate On-going Sponsor
monitoring

-— evaluations of the training program by the employer and the trainee
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8.9. OBTAINING THE J-1 VISA AND ADMISSION TO THE u.s.

In order to enter the United States in J-1 status, the exchange visitor must obtain a
J-1 visa from a U.S, consulate located outside the United States. To do this, the
alien takes the Certificate of Ehgibility for Exchange Visitor (4-1) Status, Form
IAP.66, along with the following documents to the U.8. consulate where he or she
will be applying for the visa,

(a). Documents Required for a J-1 Visa

Foreign nationals who wish to enter the U.S. as J-1 exchange visitors must present
the following documentation to a U.8. consulate:

1. Form OF.156-the standard nonimmigrant visa application form. A separate
forrn is required for each family member. (A compieted sample of this form is
llustrated as Sample Farm 1-1 for B-1 business visitors and Sample Forrm 3-2
for E treaty aliens)

2. Form IAP-66 issued by the program sponsar (Copies 1 through 3).

3. The visa applicant's passport (and those of each family member).

4. A photograph of the visa applicant.

5. Application fee, if required (the fee requirement varies for nationals of each
country on the basis of reciprocity with U.S. citizens seeking entry to the foreign
national's country).

6. Machine-readable visa fee of $45

Most of these elements are common to all nonimmigrant visa applieations and are
discussed in detail in Chapter 9A_ That chapter alzo describes the procedures for
submission of the applications, and guidelines for visa issuance and renewal
Issuance of Form [AP-66 is discussed in § 8.8, above. NOTE: The certification on
the reverse side of Form IAP-66-Copy I-must be signed by the foreign national
PTiOF to or at the time he or she applies for the J-1 visa,

(b). Submission of the Application to the U.S. Consuiata

Submission of the nonimmigrant visa application to a 1.8, consulate is discusged in
Chapter 9A, That chapter includes a discussion of the standard filing procedures
that exist at most consulates as well as the special filing instructions of selected
consulates. Guidelines governing the selection of consulates for filing are alsp
discussed in Chapter 9A.

Visa apphications regarding J-1 visas have been subjected to closer scrutiny in
recent years, based on a view by some consular officers that the J visa is used by
many persons to enter the United States to work in circumvention of normal
requirements, such as the labor certification requirement for the H-2B visa, see
Chapter 6. The visa applicant should be fully aware of the training aspects of his or
her U.S. assignment if he or she is seeking a J-1 visa for a business training
program. Telling the consular officer that the U.S. trip is for the purpose of
employment rather than training is 4 certain route to a visa denial. A copy of the
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training program and a letter stating the purpose and goals for the training from
the sponsor or employer may be useful in obtaining smooth 1ssuance of the J-1 visa.
The consular officer might "recommend" that the applicant seek a "more
appropriate” visa, such as an H-1B or H-2B visa. If the alien is to engage in
legitimate business training and the certificate of ehigibility has been 1s5ued by the
program sponsor on Form IAP-66, the alien has the right to apply for the J-1 visa
over other types of visas, however, and the alien should therefore insist that the
application for the J-1 visa proceed. If the consular officer declines to adjudicate the
application, insisting that some other visa category is appropriate, the U8, sponsor
or employver may have to telephone the consular officer and discuss the situation
directly. Lepal assistance may be required if the consular officer continues to
decline visa issuance,

{c). Visa Issuance

Guidelines governing visa issuance and denial are covered in detail in Chapter
9A. Visas can be issued for any number of entries~anywhere from one authorized
entry to "multiple” entries. The visa's period of validity can also vary up to a
maximum period of validity coinciding with the expiration of the period specified
in the Certificate of Eligibility (a2 full period of eighteen months for business
trainees), The number of entries and the period of validity depend on the country
from which the visa applicant comes becaunse the maximum available period of
validity and number of entries are set on the basts of reciprocity between the U.S.
and the foreign state.

Copies one through three of the Certificate of Eligibility (Form IAP-66) are then
returned to the visa applicant after issuance of the visa. The visa applicant must
be certain to get these copies of Form IAP-66 back from the consulate as
the form has to be presented to the immigration officer when seeking
admission to the 1.8,

Prior to issuing the J-1 visa and returning Form IAP-66. however, the consular
officer approving the visa will determine whether the alien will he suhject to the
two-vear foreign residence requirement and, if so, the country in whieh two years'
residence must be satisfied. Note that the lower left corner of the front page of Form
IAP-66 provides for the consular officer's endorsement of his or her determination
in this matter. NOTE: The consular officer's determination is not binding. The
binding determination of whether or not a foreign national is subject to the two-year
foreign residence requirement is not made until the foreign national seeks to
remain in the United States as a permanent resident or seeks to work temporarily
in the US. in the H or L visa category.

(d). Procedures at the Border

For J visa holders, an application for admission to the United States is made at the
border upon arrival at a U.S. port of entry. The immigration officer has the
authority to deny admission to a foreign national even though a visa has bheen
igsued to him or her. Hence, the immigration officer can deny a J visa holder entry
to the U.S. if the officer does not feel that the visa holder i1s a bona fide
nonimmigrant—that is, that the alien really intends to remain in the U.S.
indefinitely or permanently. The procedures at the border are as follows:

Documents to Be Carried by the Applicant for Admission
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The alien seeking admission must have his or her:
= Passport with valid J visa

»  Form IAP-66 (Copies 1 through 3), which were returned to the alien by
the consulate

Procedures upon Admission

; If the immigration officer decides to admit the visa holder, the officer will place a

| stamp in the visa holder's passport noting his or her admission in J status and the

" period of authorized stay. The officer will also endorse the three copies of Form
IAP-66 in the block marked "6, LN.S. (USE." Herc will be shown:

. Date of the visa holder's eniry to the 1.9,
. Lacation code of the INS admitting office
. Date of expiration of the exchange visitor's authorized period of stay

One copy ("Copy 3") of Form IAP-66 will he returned o the exchange alien for use in
visa revalidation or reentry to the U.S. in the event that the alien should leave the
country temporarily during his or her authorized period of stay. The immigration
officer will retain the other two copics of the form.

NOTE: Canadians and landed immigrants with common nationality (those from
Commonwealth countries) do not obtain a visa, Rather, they present themselves at
the border-either at a land crossing point or at an international airport—and
document to the immigration officer questioning them theve that they are eligible
for admission to the U.8. in J.1 status.

The immigration officer, upon a decision to admit the exchange visitor, issues Form
1-94 to the entering alien. This form is the entry record that all foreign nationals
must keep with them throughout their stay in this couniry. Also, they must
surrender it upon their departure (see Appendix 3 for a sample of the form).

Form [-94 lists the status in which the foreign national is admitted to the U.S, (J-1,
{ in this case) and the date to which his or her stay is authorized. The pericd of stay
i is routinely given for the period of validity of the TAP-66, although periods of stay
may be shorter for nationals of some countries, based on reciprocity.

Procedures if Admission to the U.8. is uestioned

If the immigration officer at the border has serious questions about the
admissibility of the alien, he or she can parole the alien into the United States for
further inspection at the immigration headquarters. This is ecalled a deferred
inspection, and usually takes place several davs later. Aliernatively, he or she ean
refuse admission, in which case the visa holder has severs] choices:

| *  Withdraw the application for admission and return to his or her own country
on the next flight at the visa holder's own expense.

*  Insist on a hearing on the issue of his or her admissibility.

If the visa holder insists on a hearing, the usual procedure is for the immigration
r officer to "parole” the visa holder into the United States—that 15, to permit the visa
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holder to continue on to his or her destination—and then to require the visa holder
to appear at a local INS office for further examination of the case. [n rare instances,
a hearing iz held immediately at the border, and, in even rarer instances, the
foreign national is held in detention pending a hearing on his or her application for
admission.

If the J-1 viza holder is paroled into the U.&. for further examination and an
exclusion hearing, his or her situation 1s a difficult one, and requires legal
assistance.

Cancellation of Visa for Period of Overstay

The 1996 Act permits an immigration officer to cancel a nonimmigrant visa when
the alien was admitted on the basiz of a nonimmigrant visa, remained in the United
States beyond the period of stay authorized by the INS and seeks readmission using
that same visa. The alien will only be allowed readmission based on a new visa
issued by a consulate located in the alien's country of nationality or based on a new
visa that has been annotated by a third country consulate to indicate that the
Department of State has issued it under extraordinary circumstances.

INS guidelines interpreting the new provision state that if an overstay occurred
while using the alien's current visa and the alien attempts to reenter the United
States with that visa, he or she will be denied admission and the visa will be
canceled by the immigration inspector at the port of entry. The INS has stated that
it will cancel a visa under the new law provision only if the overstay occurred after
September 30, 1996. An alien admitted for duration of siatus is congidered to have
remained beyond a period authorized stay in the following situations: (1) the INS
finds a status violation while adjudivkting a request for an immigration benefit, or
(2) an immigration judge finds a status violation in proceedings against the alien.
Merely falling out of status, therefore, will not trigger the overstay provision.

Once the overstay provision is triggered, it is possible that in exceptional cases the
INS may grant a waiver of the nonimmigrant visa requirement and admit the alien
after a visa is canceled under the new law. In most cases, however, the alien will be
permitted to withdraw the application for admission and depart the United States.
Generally, if the withdrawal option is offered to the applicanl, he or she should
accept it and apply for a nonimmigrant visa abroad to avoid issuance of a removal
order. If the alien is ordered removed (e.g., for lack of proper entry documentation),
he or she will be ineligible for issuance of a nonimmigrant or immigrant visa for a
period of five years from the date of the removal order unless permission is granted
by the INS to apply for readmission prior to the end of the five year period. It is
possible that in some cases the INS will not permit withdrawal of the application
for admission and will decide instead to institute removal proceedings. Competent
legal assistance should be sought in these circumstances.

If the alien is permitted to withdraw his or her application for admission, a new
visa must be obtained at a consulate located in the country of his or her nationality
or at a third country consulate if the alien can demonstrate extraordinary
circumstances. A cancellation of the visa should not affect the issuance of a new
nonimmigrant visa but will alert a third countrv consulate that the provision is
applicable and, the third country consulate will refuse to process the application
unless the applicant can demonstrate extraordinary circumstances. Persons who
are granted nonimmigrant visas under extraordinary circumstances must ensure
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that the third country consulate annotates the new visa accordingly. The new visa
should contain the following annotation: "INA section 222(g) Overcome Under
Extraordinary Circumstances.” If the visa is not annotated in this manner, the
immigration inspector at the port of entry may cancel the new visa and deny
admission.

Further guidance on the 199¢ Act provision, inéluding situations which are
considered "overstays” and situations in which a third country consulate will
process an application under "extraordinary circumstances." is included in §9A.2,

8.10. EXTENSIONS OF STAY AND VISA RENEWALS

A business trainee is authorized to enter the U.S. for the full period of his or her
program-a total of eighteen months. As discussed in §8.1(b), above, other
categories of exchange visitors have other maximum permissible periods of stay.
Although the exchange visitor may he granted initial admission to the United
States for the maximum period of stay for that program category, occasions arise
when the original Certificate of Eligibility, Form 1AP-66. is issued for less than the
program category maximum. If a decision is later made for the exchange visitor to
remain for the maximum permissible period of stay, certain steps must be taken,

Prior to the USIA's new rules issued in March 1993, 2 J nonimmigrant was issued
an arrival document, Form [-94, listing a valid period of stay through the date listed
on Form IAP-66 for the end of the alien's program. If an additional period of stay up
to the program's maximum permissible peried of stay was sought, an extension of
stay application to the INS was required.

Under the March 1993 rules, exchange visitors are admitted by the INS for
"duration of status," as indicated by the exchange program sponsor on
Form IAP-66. The 1-94 form issued to the exchange visitor will be marked
"D/S," the same notation currently given to foreign students in the F
student category. If the exchange visitor's period of stay is to be extended
beyond the period of time indicated on the original 1AP-66, the program
sponsor simply completes a Form IAP-66 with the new expiration date and
notifies the USIA of the change. A separate application for extension of
stay does not need to be filed with the INS. Note that the total period of
stay may not exceed the maximum period permissible for that category of
exchange program (e.g., eighteen months for trainee programs).

Extensions for professors and research scholars. Admission in the professor
or research scholar categories is usually for a three-vear period. Under a final rule
issued in June 1996, the program sponsar may extend this period an additional six
months, provided the axtension is necessary in order to perrmit the alien to complete
a specific project or research activity. In addition, the USIA may authorized an
extension beyond the three-year period if: (1) the extension request is filed within
sixty days prior to the expiration of the alien's three-year period of stay (late
applications may be excused if extraordinary circumstances exist); (2) the request is
justified due to "exceptional and unusual” circumstances, and is necessary in order
to permit the alien to complete a specific project or research activity, Under this
standard, a foreign government's direct funding of u participant and that
government's desire to have the participant continue in his or her project for an
additional year would be considered sufficient to merit an extension., Other
examples of "exceptional or unusual” circumstances include the illness or incapacity
of a participant which prevents him or her from working on the piroject for an
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extended périod of time, catastrophes invelving the research experiment, or
unforeseen delays in the research. Note that a designated sponsor may also request
advance authorization from the USIA to design and conduct a program in excess of
three vears but less than six vears Involvement in such extended program is
limited to J-1 professors and seholars wha will receive direct finaneing from U.S. or
foreign government sources.

Extensions while waivers applications are pending. The USIA has clarified
that when the J-1 alien is within the maximum period of duration for that program
eategory, the program sponsor may issue an extension even if the alien has filed a
request for a waiver of the iwo-year foreign residence requirement. Onee the USIA
notifies the sponsor that it has made a favorable recommendation to the NS
regarding the waiver request, however, the participant is longer considered a bona
fide J-1 exchange visitor and he or she is longer eligible for an extension although
the participant may complete the period shown on the current 1LAP-66 form.

USIA guidelines on reinstatement requests by overstayers. The USIA has
issued guidelines which set forth the procedures under which it will reinstate to
lawful status an exchange visitor who remains in the United States beyond the
period of stay authorized by the Attorney Ceneral and is, therefore, unlawfully
present in the TTnited States. In the case of an exchange visitor who is admitted for
duration of status, the period of stay authorized by the Attorney General ends when
the INS or an immigration judge determines that the alien violated his or her
status or that the alien’s status expired.

The USIA will comsider reinstating to lawful status a J-1 exchange visitor who
makes a request for reinstatement through his or her program sponsor. The
program .sponsor must make the request in writing and send it to the USIA's
Exchange Visitor Program Services office. The letier must contain the following:

—  an explanation that the vielation of status resulted from circumstances beyond
the control of the exchange visitor or from admimstrative oversight,
inadvertence, or neglect on the part of the program sponsor or the exchange
visitor and that failure to receive reinstatement to lawful status would result
in unwarranted hardship to the exchange visitor

— & declaration that the exchange visitor is pursiung the exchange program
activity for which he or she was admitied to the [nited Siates

The request for reinstatement must also include copies of all of the exchange
vigitor's Forms JAP-66 issued to date and a new complete Form IAP.-66 which
indicates the date to which reinstatement is sought (i.e., the program end date).

If the USIA determines that reinstatement is warranted, Box 6 on the new Form
IAP-66 will be stamped to indicate that reinstatement has been granted, effective as
of the date that the request for reinstatement was received by the agency.
Presumably, reinstatemeni generally will not be granted beyond the maximum
period permissible for that category of exchange program (e.g.. eighteen months for
trainee programs). Current regulations provide that an extension in excess of the
pericd of time authorized for a specific program category is available only if
approved by the USIA. As a result, if the exchange visitor has already reached this
maximum period for the program category, the reinstatement request should
specifically request such an extension and explain why it is warranted.

{Xn exchange visitor who willfully fails to maintain the health and accident
mnsurance required by USIA regulations and who is terminated from the exchange
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visitor program is not eligible for reinstatement, In addition, an exchange visitor
who engages in unauthorized employment and is terminated from participation for
unauthorized employment is not eligible for reinstatement.

Reinstatement will not affect a provision of the 1996 Act which permits an
immigration officer to cancel a nonimmigrant visa when the alien was admitted on
the basis of a nonimmigrant visa, remained in the United States beyond the period
of stay authorized by the INS and seeks readmission using that same visa. The
alien will only be allowed readmission based on a new visa izsued by a consulate
located in the alien's country of nationality, or based on a new visa that has been
annotated by a third country consulate to indicate that the Department of State has
issued it under extraordinary circumstances, With regard to nonimmigrants who
are admitted for duration of stains, le., students and exchange visilurg, such
persons are considered to have remained beyond a period of authorized stay if the
INS or an immigration judge finds that the alien has vielated his or her status or
that the alien’s status has expired. In these circumstaness, the J-1 exchange visitor
15 subject to the overstay provision whether or not he or she is subsequently B
reinstated. As 4 result, they cannot be readmitted with the same nonimmigrant ul
visa and must apply for a new nonimmigrant visa at their home consulate or at a :
third country eonsulate if they can demonstrate extracrdinary circumstances.
Further guidance on the 1996 Act provision, including situations which are
considerad "overstays® and situations in which a third countiy consulate will
process an application under "extraordinary circumstances,” is included in § 9A 2.

* On the other hand, reinstatement will affect the counting of unlawful presence for
purposes of determining inadmissibility under new exclusion grounds added by the
1996 relating to prior periods of nnlawful presence in the United States. Under the
new ground for inadmissibility, aliens unlawfully present in the United States for
periods of more than 180 days are inadmissible for a period of three years or ten
years from the date of their departure {depending on the length of their unlawful
presence in the United States). With regard to nonimmigrants who are admitted for
duration of status, i.e., students and exchange visitors, such persons do not begin to
accrue unlawful presence until the INS or an tmmigration judge finds thai the alien !
has violated his or her status or that the alien’s status has expired. Once the ;
reinstatement request is approved, however, the alien is considered to be restored j
to lawful status. The mare complicated issue, however, is whether reinstatement 4‘
breaks the period of unlawful presence for purposes of the new exclusion grounds or i
merely tolis the counting of the period of unlawful presence. The issue ia significant '
because if reinstatement breaks the period of unlawful presence then a subszequent
period of unlawful presence cannot be aggregated with the period of unlawful
pregence accumulated prior to reinstatement for purposes of determining whether
the exchange visitor has accumulated & period of unlawful presence of more than
180 days. On the other hand, if the reinstatement merely tolls the counting of the
period of unlawful presence then aggregation would be permissible. The USLA
guidelines state that the period of unlawful presence is tolled as of the date the
request for reinstatement was received by the agency. The INS has not directly
addressed the issue, however. The only clear guidance given by the INS as of
September 15, 1998 is that a departure will break a period of unlawful presence so
that a4 new period of unlawful presence beging to run after the alien departs the
United States, is readmitted to the United States and again falls out of status. The
new inadmissibility grounds are discussed in detai] in Chapter 12.

g Pt e
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Extensions for persons with definite expiration dates on Form I-94,
Exchange visitors admitted prior to the effective date of the March 1993 rules were
given a definite expiration date for their periods of stay on Form I-94. Those
exchange visitors must still apply to the INS for an extension of stay under the old
procedures if additional periods of stay are required. The new procedure only
applies to those J nonimmigrants granted "D/S” under the new rules. Note,
however, that an exchange visitor who was given an 1-94 card with ap expiration
date will receive a new I-94 marked "D/5" if he or she travels abroad and returns to
the United States before the expiration of his or her current period of stay. In that
case, if additional time is sought for completion of the exchange visitor's program.,
that time may be granted by ihe program sponaor through issuance of a new Form
IAP-66, and an exiension application to the INS is not NECEESATY.

Only if an exchange visitor is in the United States with an 1-94 card that has an
expiration date does an extension of stay application need to be filed with the
INS. Those extension applications are filed under procedures recently revised by
the INS. The extension of stay for J nonimmigrants must now be filed on Form
I.53% with the INS Service Center with jurisdiction over the alien's place of
residence in the United States. Form [-539, with a revision date of 12/2/91,
consists of two pages on which the principal J-1 applicant is included, plug a
supplement to include the J-2 family members. For a J-category extension, a
fourth page must also be submitted, which includes an address label, so that the
194 form can be returned to the applicant annotated with the extended period of
stay. Sample Form 8-6 illustrates Form I1-539 used for 2 J extension request;
analysis of the form follows the sample. Note that a Bling fee must be
submitted with the J extension request.

The extension request is submitted to the INS Service Center with jurisdiction over
the alien's place of temporary residence in the United States. See Chapter 15 for the
INS Service Center addresses. Processing of Form [-339 extension of stay -
applications can take a number of months.

The instructions indicate that the request should be filed at least 45 days before the
authorized period of stay expires; it can be filed up to the date of expiration of stay,
however, and the instructions even set forth the reasons which can he used for filing
the extension request late: (1) the delay was due to extraordinary cireumstances
beyond the alien's control; (2) the length of the delay was reasonable; (3) there iz no
other violation of status; (4) he or she is still a bona fide nomimmigrant; and (5) he
or she 15 not involved in deportation proceedings.

Extension requests must be filed with the following documents:

1. Form |-839 (Application to Exiend/Change Nonimmigrant Status)

2. Form IAP-66, issued by the program sponsor to indicate the extended period of
stay requested

2. Form 1-94 (copies may be submitted for J extensions, see Appendix 3 for
sample)

3. Filing fee of $120.00

4. Sponsor letter or other supporting documentation. including:
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—  the reason for the extension request

— the nature of the additional training, including an affirmation that the
additional training is a continuation of the original training and furthers the
goals of the original training

-~ affirmation that the trainee will leave the United States upon completion of
the training

Fam:ly members are included in the same extension application by listing them on
the 1-539 supplement. The original 1-94 forms for each family member must be
included. If I-84 forms are missing for any of the persons mneluded in the I-539
application, Form I-102, for replacement of a lost or missing [-94 form, must be
submitted with the extension request, with a filing fee of $85.00. Form I-102 is
illustrated as Sample Form 1-6 in Chapter 1 of this Handbook. A separate Form
1-102 and filing fee must be filed for each missing Form [-94.

Review Sample Form 8.6, which follows. An annotation of the sample form follows
the sample that covers its use hoth for an extension of stay and for a change of
status to the J category.
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Sample Form 8-6: Application for Extension of Stay (Form 1-539)
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Part 4, Additional Information, (continuad)
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Notes on Sample Form 8-6

Note regarding use of Form 1-539. Form I-539 is used for an extension of stay or
change of status with regard to principal applicants {and their family members) in
the A B F, G I J M and N nonimmigrant categories. Form [-539 is also used to
extend stay or change status for family members of principal aliens in the E, H, L,
0, P, R and TN nonimmigrant categories; the principal aliens in those categories
use Form I-129 for extensions of stay or changes of status.

Part 1. Information about you.

Family Name. The information provided here should be for the principal
alien; family members should be included on Supplement-1 to Form [-339. The
name should match the alien's name as listed on Form 1-94, the alien's arrival
record which he or she was given at the time of admission to the United States.

Address. The address requested is the alien's temporary address in the
United States, not his or her foreign address. This address will be used to
communicate with the applicant (unless the alien's attorney or representative
has attached Form G-28, Notice of Appearance, to the application).

Date and Country of Birth. This information should be found in the alien's
passport. Note that the "country of birth" is requested: that country might be
different from the current country of citizenship, which 1s listed by the
applicant on Form [-94. Therefore, check the passport rather than Form I-94
for the alien's country of birih.

Social Security #. Many applicanis will not have social security numbers
because they have never worked in the United States. Aliens who have
received work permission will usually have a social security number. Some
aliens may have a social security number because of previous periods of U.3.
stay with work permission (e.g., the alien was previously here in H-1B status).
In addition, even aliens who have never had work authorization might have
received a non-work social security number for purposez of opening a bank
account, enrolling in school, etc. If the applicant does not have a social security
number, type "none" here.

A#. This number is the alien registration number, most commeonly sssigned to
aliens who become U.S. permanent residents. An alien might have an A # if he
or she was previously a permanent resident, has previously been placed in
exclusion or deportation proccedings, or has otherwise been involved with the
INS in some type of investigation or proceeding in which an A# was assigned.
If the applicant does not have an A#, type "none" here.

Date of Last Arrival The alien's date of last arrival in the United States will
be listed on the most recent 1-24 card issued to the alien. It will appear in the
stamp placed on the I-94 card by the INS inspector at the port of entry.

I-94 # This number appears on the 1-94 card in the upper left corner.

Current nonimmigrant status. Place the letter designation for the current
nonimmigrant category here, i.e.. J-1 or J-2,

Note that if the alien is no longer in valid nonimmigrant status because his or
her period of authorized stay has already expired, he or she is not eligible to
apply for an extension of stay or a change of nonimmigrant status and must
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apply for a J visa abroad. Note also that legislation enacted in 1996 requires a
nonimmigrant visa applicant who was 1ssued a nonimmigrant visa in the past,
was admitted on the basis of that nonimmigrant visa, and remained in the
United States beyond the period of stay authorized by the INS, to submit their
visa applications at the consulate located in the country of the alien's
nationality. The applicant cannot be readmitted into the United States unless
a new viga is issued by the consulate located in the country of the alien's
nationality. If the person attempts to seek readmission using the same visa, he
or she will be denied admission and, if erdered removed (e.g., for lack of proper
entry documentation), will be ineligible for a nommmgrant (or immigrant)
visa for a period of five yvears from the date of the removal order unless
permission is granted by the INS to apply for readmission earlier. The 1996
legislation is discussed in detail in § 4.6(f). above. Note also that prior periods
of unlawful presence in the United States may also render the alien
inadmissible and inehgible for a nonimmigrant visa (see Chapter 12).

Expiration of status. The expiration date of the alien's current
nonimmigrants status will be handwritten on the 1-94 card, in the appropriate
space in the stamp placed on the card by the INS inspector at the port of entry.
If the alien has previously changed or extended his or her status since initial
admission, the new expiration date may be endorsed on the back of the 1-94
card under "Record of Changes." It might also be reflected on a replacement
1-94 card given to the alien at the time that the prior extension was approved,
or it might even be marked instead on Form I-797, the notice of approval,
rather than on the I-94 card,

Part 2. Application Type.

Box 1.a. should he checked for an extension of stay in the current
nonimmigrant category. Box 1.b. should be checked if the alien is seeking to
change to a different nonimmgrant category, e.g., from a B-2 tourist to a J-1
student.

Number of applicants. Eithar Box 2.2 or 2.b. should be checked depending
on whether the applicant's family members are included in the application.
The total number of persons included in the application (the prineipal
applicant and family members) should be listed if Box 2.b. is checked. The
filing fee for the application s $120.00.

Part 3. Processing Information.

Part 38, Item 1. Indicate the date through which the extension of stay 1s
requested. If a change of status is being sought to a different nonimmigrant
category, list the date through which the stav is being requested in that
category.

Changes of status to the J nonimmigrant category will be approved for the
duration of valid status, as indicated on the certificate of eligibility (Form
IAP.86) issued by the exchange program sponsor; the applicant should list in
Ttem 1 the date for completion of the exchange program listed by the exchange
program sponsor on the certification of eligibility.

Extensions of stay are not sought on Form [-539 for .J nonimmigrants if they
were initially admitted for "duration of status" or "D/S." In that case, the
exchange program sponsor may grant the .J nonimmigrant an extension of stay
up to the maximum permissible perind for that program, without any
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