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The Honorable Ricardo Martinez

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

STATE OF WASHINGTON,
Plaintiff,
V.

AVTECH DIRECT, also doing business as
AVTECH COMPUTERS and EDUCATIONAL
PURCHASING SERVICES; ARLENE
SEDIQZAD, also known as ARLENE GRANT
and ARLENE HUNZIKER, manager of
AVTECH DIRECT, individually and on behalf of
her martial community; and GARY HUNZIKER,
manager of AVTECH DIRECT, individually and
on behalf of his marital community; MD&I
CORPORATION, a California for-profit
corporation; and MIN HUI ZHAO, also known as
MICHAEL ZHAO, individually, and on behalf of
his marital community,

Defendants.

No. C04-2171RSM

RESPONSE OF MD&I CORPORATION AND
MR. ZHAO TO PLAINTIFF’S MOTION FOR
LEAVE TO SERVE ADDITIONAL
INTERROGATORY REQUESTS AND FOR
AN ORDER ENLARGING THE TIME FOR
DISCOVERY AND DISPOSITIVE MOTION

I INTRODUCTION

Without any prior good faith attempts to resolve the discovery issues currently before the

Court, the Plaintiff filed this pending motion. While Defendants, MD&I Corporation (“MD&I”) and

Min Hui Zhao, do not object to Plaintiff’s request to enlarge the time for discovery and dispositive
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1 motion', they object to Plaintiff’s request to serve additional interrogatories upon them or to re-

2 depose Mr. Zhao. The grounds for their objections are:

3 A. As a threshold matter, Plaintiff has already served a set of written interrogatories upon
: MD&I and Mr. Zhao, but in seeking to serve additional written interrogatories upon them, Plaintiff
6 has failed to articulate in particularity what additional interrogatories are necessary, and what is the

7 proposed number of additional interrogatories it seeks to propound upon them. Under the

8 circumstances, the Plaintiff has not and cannot meet its burden of establishing that the additional

9 discovery sought is not unreasonably cumulative, duplicative or burdensome, or that it is consistent

1011 with Fed. R. Civ. P. 26(b)(2).

B.  The Plaintiff has had ample opportunity to obtain discoverable information from
12
MD&I and Mr. Zhao.
13
14 C. " To the extent that Plaintiff seeks to re-depose Mr. Zhao, it should be denied on the

15 ground that the Plaintiff cannot and has not met its burden under Fed. R. Civ. P. 26(b)(2).
16 11. FACTS

17 A.  Background.

18 This action involves allegations of unsolicited and misleading commercial e-mails. On or
19
about October 20, 2004, Plaintiff, the State of Washington, commenced this action alleging that a
20
desktop computer retailer, Avtech Direct (“Avtech”), marketed the sale of its desktop computers by
21
2 initiating unsolicited and misleading commercial e-mails to nonprofit groups in violation of the CAN-
23 SPAM Act, Washington Commercial Electronic Mail Act and Washington Consumer Protection Act.
24
' Note, however, that Plaintiff’s requested new deadline for dispositive motions is April 1, 2006,
25 which is a Saturday. MD&I and Mr. Zhao, therefore, request that the new dispositive motion deadline be set
on April 7, 2006, the first Friday in April 2006. In relation to that, MD&I and Mr. Zhao also request that the
26 new deadline for completing meditation be set on the following Friday, April 14, 2006, instead of Monday,
April 10, 2006, the date requested by the Plaintiff.
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See Complaint filed on or around October 20, 2004. Also named as defendants in the lawsuit are: (1)
Arlene Grant; a Manager of Avtech, (2) Gary Hunziker, a Manager of Avtech, (3) MD&I Corporation
(“MD&T”), which during the relevant time period was a wholesale drop-shipper of desktop
computers and components, and (4) Min Hui Zhao, the President of MD&I during the times relevant
to this lawsuit and the only current employee of MD&I who may have knowledge of the events at
issue in this lawsuit.

Initially, all defendants in this action appeared in the lawsuit through counsel, but gradually,
the original defense counsel through whom the defendants appeared in this action all withdrew.
Currently, only MD&I and Mr. Zhao have retained new counsel to represent them in this action.
Neither, Avtech, Ms. Grant nor Mr. Hunziker ever retained new counsel. Because Avtech never
retained a new counsel after its original attorneys withdrew, it is now in default. See Order on
Motion for Default, entered on or around December 5, 2005.

B. DiscoVery Conducted To Date.

During the time when the original defense attorneys were either in the process of withdrawing
or had alreadﬁl withdrawn from the lawsuit, the Plaintiff served several sets of written discovery
requests upon the defendants. See Motion for Leave to Serve Additional Interrogatory Request and
for an Order Enlarging the Time for Discovery and Dispositive Motions, filed on or around
December 16, 2005 (“Plaintiff’s Motion”) at p. 2. Without the assistance of counsel, Avtech, Ms.
Grant, MD&I and Mr. Zhao all attempted to respond to Plaintiff’s written discovery requests. d.
Specifically, MD&I and Mr. Zhao attempted to produce the documents requested by the Plaintiff on
or around September 29. 2005. Id. See also Exhibits A and B to the accompanying Declaration of
Linda Y. Chu (“Chu Decl.”). Avtech and Ms. Grant also made an attempt to produce a very limited

number of documents in September 2005, but informed the Plaintiff that additional documents would
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be forthcoming. Plaintiff’s Motion, at p. 2; Exhibit C to Chu Decl. Mr. Hunziker, on the other hand
simply failed to respond to the discovery requests of the Plaintiff. Plaintiff’s Motion, at p. 2. By the
admission of its counsel, knowing that additional documents would be produced by Avtech, Ms.
Grant and possibly Mr. Hunziker, Plaintiff elected to proceed with the deposition of Ms. Grant on
October 4, 2005. Id. Similarly, perhaps in a hurry to take advantage of the fact that Mr. Zhao had
not yet retained a replacement counsel, Plaintiff also took the deposition of Mr. Zhao on October 5,
2005, knowiné that additional documents were expected to be produced by the other defendants. 7d.
III. ISSUE PRESENTED

Should the Plaintiff be permitted to serve additional interrogatories upon MD&I and Mr.
Zhao, or to re-depose Mr. Zhao when the Plaintiff has not and cannot meet its burden under Fed. R.
Civ. P. 26(b)(2)?

IV. EVIDENCE RELIED UPON

All pleadings and submissions on file and the accompanying Declaration of Linda Y. Chu and

exhibits thereto.
V. AUTHORITY

A. Permitting the Plaintiff to Serve Additional Interrogatories Upon Mr. Zhao and MD&I
Would be Inconsistent with Fed. R. Civ. P. 26(b)(ii).

Fed. R. Civ. P. 33(a) requires that a party obtain leave of Court, in absence of a stipulation
before serving upon any other party written interrogatories in excess of the limit of 25, including all
discrete subparts to be answered by the party served. Fed. R. Civ. P. 33(a). The Court should grant a
leave only consistent with Fed. R. Civ. P. 26(b)(2), which provides that discovery should be limited if

the Court determines:

) the discovery sought is unreasonably cumulative or duplicative, or is
obtainable from some other source that is more convenient, less burdensome, or less
expensive;
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(1) the party seeking discovery has had ample opportunity by discovery in the
action to obtain the information sought; or

(1)  the burden or expense of the proposed discovery outweighs its likely benefit,
taking into account the needs of the case, the amount in controversy, the parties’
resources, the importance of the issues at stake in the litigation, and the importance of
the proposed discovery in resolving the issues.

Id.; Fed. R. Civ. P. 26(b)(2) (emphasis added). A party seeking over-limit discovery must make a
particularized showing of why the discovery is necessary. Archer Daniels Midland Co. v. Aon Risk
Servs., Inc. of Minnesota, 187 F.R.D. 578, 586 (D. Minn. 1999); Mead Corp. v. Riverwood Natural
Resources Corp., 145 FR.D. 512, 518 (D. Minn. 1992) (denying leave to serve additional
interrogatories, where party did not demonstrate necessity by showing the specific content of those
interrogatories); Capacchione v. Charlotte-Mecklenburg Schools, 182 F.R.D. 486, 492 (W.D.N.C.
1998) (denying leave to serve additional interrogatories where party gave no explanation of their
subject matter); Whittingham v. Ambherst College, 163 FR.D. 170, 171 (D. Mass. 1995) (Federal
Rules require party to make specific showing of necessity and to first exhaust available discovery
before seeking leave of Court for supplemental discovery). See also Bell v. Fowler, 99 F.3d 262, 271
(8" Cir. 1996) (district court did not abuse its discretion in denying plaintiff leave to take additional
depositions when plaintiff, who was allowed to take 12 depositions, “presented no good reason why
the additional depositions were necessary”).

Here, in seeking to serve additional interrogatories upon MD&I and Mr. Zhao, the Plaintiff
has failed to make a particularized showing of what additional discovery it deems necessary and that
the additional discovery sought is not unreasonably cumulative, duplicative or burdensome.
Specifically, Plaintiff does not articulate with particularity what additional interrogatories it seeks to
serve upon each defendant. See Plaintiff’s Motion. Nor does the Plaintiff attempt to inform the

Court as to how many additional interrogatories it plans to serve upon each defendant. /d. The only
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information before the Court is that the Plaintiff seeks to authenticate certain documents and to
question the defendants about them. /d. at p. 2. However, authenticating documents can be more
appropriately accomplished through alternative and more convenient methods, such as requests for
admission or stipulation by the parties. As to questioning the parties about documents, the Plaintiff
makes no attempt to inform the Court as to what documents are involved, the number of documents
at issue, and why it would not be unduly burdensome on Mr. Zhao and MD&I when they are
residents of California and have already made their documents available for the Plaintiff’s inspection
prior to the deposition of Mr. Zhao. Id. Under the circumstances, the Plaintiff has failed to show that
the additional discovery sought is not unreasonably cumulative, duplicative or burdensome. Nor has
the Plaintiff established that the information sought is not obtainable from some other method that is
more convenient. Granting the request of the Plaintiff to serve additional written interrogatories upon
MD&I and Mr. Zhao would be inconsistent with Fed. R. Civ. P. 26(b)(2)(1).

Moreover, the Plaintiff has had ample opportunity by discovery to obtain discoverable
information from MD&I and Mr. Zhao. Undisputedly, the Plaintiff has already served sets of written
discovery to all defendants. See Plaintiff’s Motion, at p.2. See also Exhibits A-C to Chu Decl. Itis
also undisputed that the Plaintiff took the deposition of Mr. Zhao, after it had the opportunity to
examine Ms. Grant under oath and to inspect the documents produced by Mr. Zhao and MD&I.
Plaintiff’s Motion, at p.2. Pursuant to Fed. R. Civ. P. 26(b)(2)(i1), because the Plaintiff has had ample
opportunity to obtain discoverable information from MD&I and Mr. Zhao, its request to serve
additional interrogatories upon them should be denied.

While it may be the Plaintiff’s position that it did not have all discoverable materials in its
possession when it took the deposition of Mr. Zhao, it is also undisputed that the timing of the

deposition was at the Plaintiff’s sole discretion. Notably, when the Plaintiff took the deposition of
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Mr. Zhao, he was unrepresented by counsel. Perhaps in a hurry to take Mr. Zhao’s statements
without the presence of his counsel, the Plaintiff made a decision to take his deposition, in spite of the
fact that it knew it might have additional questions for Mr. Zhao after the other defendants produce
their promised documents. In so choosing, the Plaintiff hoped that should a motion to enlarge
discovery become necessary, the defendants would still be unrepresented by counsel and without the
resources to oppose such a motion. Indeed, that the Plaintiff did not have the opportunity to question
Mr. Zhao at his deposition regarding the materials subsequently produced by the other defendants is
due to no one’s, but the Plaintiff’s own choosing. Consequently, the Plaintiff should not be permitted
to take a “second bite at the apple” at the expense of Mr. Zhao and MD&I, when they have done
nothing to jeopardize Plaintiff’s right conduct discovery upon them, but in good faith complied with
the discovery rules in meeting the discovery requests of the Plaintiff.

B. Permitting the Plaintiff to Alter the Limits on Depositions Would be Inconsistent with
Fed. R. Civ. P. 26(b)(ii).

To the extent that the Plaintiff’s motion to enlarge discovery includes a request to re-depose
Mr. Zhao, it is inappropriate and inconsistent with Fed. R. Civ. P. 26(b)(ii). The Plaintiff has already
taken his depbsition and the timing thereof was at the Plaintiff’s sole discretion. That the Plaintiff did
not have the opportunity to question Mr. Zhao on the additional documents subsequently produced or
to be produced by other defendants is of no one’s fault, but the Plaintiff’s. Further, given that Mr.
Zhao resides in the State of California and is an individual defendant without the resources of the
State or of a corporation, it is unduly burdensome to require him to make himself available for
deposition rebeatedly at the whim of the Plaintiff. Under Fed. R. Civ. P. 26(b)(2), the Court should
not permit the Plaintiff to enlarge discovery to the extent that it would permit the Plaintiff to alter the

limit on the number of depositions to be taken or to re-depose Mr. Zhao.
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